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PREFACE 


The idea of preparing a commentary on the United Nations Charter, 
and of publishing it along with a compilation of relevant documents, 
originated in San Francisco where Dr. Hambro and I were engaged in 
the work of the Conference, he as a member of the technical staff of 
the Norwegian Delegation and member of the Committee on Pacific 
Settlement of Disputes, and I as a member of the Conference Secre- 
tariat, more particularly, as Secretary of the aforementioned Committee. 
The original plan has somewhat changed in character in the course of 
its realization. Its consummation has been delayed far beyond our 
original intention by various circumstances For one thing, collabora- 
tion across the far reaches of the Atlantic under prevailing conditions 
has not been as easy as we were perhaps tempted to believe when we 
were together in San Francisco. 

It was not and is not our intention that this is to be regarded as a 
thorough work of scholarship. Our purpose is much more modest. We 
hope that this Commentary and the assembled documents will be of 
some assistance to the student and layman desiring a better under- 
standing of the Charter as drafted at San Francisco. We have made 
use of the League of Nations experience and of the discussions at San 
Francisco to throw further light on the intent and meaning of the 
Charter. 

By the very force of circumstances, I have had to assume special 
responsibility for deciding questions of form and substance which 
collaboration under more ideal conditions would not have required. 
Consequently, there are probably things said and unsaid for which 
Dr. Hambro would prefer not to assume full responsibility. Because of 
the physical difficulties under which we have labored, he has been gen- 
erous in accepting my judgment in jnany matters and it is only right 
that I should shoulder more than an equal part of the blame for errors 
of omission and commission. It is of course understood that he has 
collaborated wholly as a private individual, and I have done likewise. 

We have had valuable assistance in our work. Professor Clyde Eagle- 
ton of New York University, who was at San Francisco as a member 
of the United States technical staff and who participated in the pre- 
paratory work in the Department of State, read our first draft and made 
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so>ne valuable ‘.sugjg^ttons, though of course he assumes no responsi- 
bility for what appears. Miss Marie J. Carroll has been of invaluable 
assistance, ini 'iftany ways, in the preparation of the bibliography, 
checking our factual statements and documentary references, and 
taking care of all the technical details in connection with publication. 

It is hardly necessary to say that the Trustees of the World Peace 
Foundation, while making possible the publication of this book, assume 
no responsibility for opinions expressed. 

Leland M. Goodrich 

Director 

January 30, 1946 
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DEVELOPMENT AND GENERAL PLAN 




DEVELOPMENT AND GENERAL PLAN 


The Charter of the United Nations, signed at San Francisco on June 26, 
1945 by the representatives of fifty nations, was the product of an evolu- 
tionary development extending over a period of many decades, even 
centuries. It was the immediate result of proposals emanating from the 
careful study of the experience of the past, and of exchanges of views 
between the representatives of governments leading to the narrowing 
and final elimination of areas of disagreement. These preliminary studies 
were both official and unofficial. It is impossible accurately to evaluate 
the contributions made by private groups and organizations such as 
the League of Nations Union (London) and the Commission to Study 
the Organization of Peace. Their influence was undoubtedly consider- 
able. However, the Charter would not have been possible if the peoples 
and governments which participated in the making of the Charter had 
not been motivated by a common desire to maintain peace and security 
in a world devastated by war. That war has unleashed its forces for 
the second time within the memories of most of us and that by virtue 
of the miracles of modem science it has shown itself increasingly destruc- 
tive to the point where it threatens the continued existence of civilization 
have undoubtedly strengthened this common purpose. It was the unity 
bom of the experiences of war which in the last analysis produced this 
common effort in the cause of peace. 

Failure of the League Experiment 

At the conclusion of the First World War an attempt was made, under 
the leadership of Woodrow Wilson, to organize the vital forces of the 
world in support of peace, security and human welfare. The Covenant 
of the League of Nations was the product of this great effort. The 
League experienced an initial setback when the United States failed to 
become a member. Yet for a decade and a half people throughout the 
world looked to the League as the instrument by which it might be 
possible to establish peace and stability in the world and to assist man- 
kind in its uneven progress toward greater freedom and happiness. 1 The 
world-wide economic collapse of the late twenties and the early thirties, 
the rise in popularity of anti-democratic and nationalistic doctrines, 
and the unwillingness of peace-loving peoples to assume necessary 
responsibilities for the maintenance of peace resulted in the disintegration 

1 On the work of the League and the causes of its failure see Rappard, W. E., The 
Quest for Peace since the World War , Cambridge, Harvard Univ Press, 1940. 

3 



4 CHARTER OF THE UNITED NATIONS 

and collapse of the League system. Into the vacuum produced by the 
lack of vision and power of decision of the peace-loving peoples of the 
world stepped the confident and aggressive forces of Italian Fascism, 
German Nazism and Japanese Militarism. 

The failure of League sanctions against Italy in 1935 and 1936, accom- 
panied by the rearmament of Germany, and particularly by the remilita- 
rization of the Rhineland in 1936, made it morally certain that the peace- 
loving peoples of the world, unless they were to surrender to the forces 
of aggression without resistance, would sooner or later have to take up 
the challenge again, with bloodshed and wanton destruction as the 
inevitable consequences. The challenge was accepted in September 1939, 
and by the end of 1941 the war had spread to all continents and all the 
major powers of the world were involved. The final alignment of forces 
had taken place. 


The United Nations — for War 

The signing of the Declaration by United Nations on January 1, 1942, 1 
was an important landmark in the evolution of the United Nations. 
By the terms of the Declaration a wartime coalition was formed. The 
signatories accepted the principles of the Atlantic Charter, signed by 
President Roosevelt and Prime Minister Churchill on August 14, 1941. 2 
They thereby subscribed to the hope expressed in the Charter “to see 
established a peace which will afford to all nations the means of dwelling 
in safety within their own boundaries, and which will afford assurance 
that all the men in all the lands may live out their lives in freedom from 
fear and want.” Furthermore, they expressed the belief that the dis- 
armament of aggressor nations was essential “pending the establish- 
ment of a wider and permanent system of general security.” 

The signatories asserted their conviction “that complete victory over 
their enemies is essential to defend life, liberty, independence and reli- 
gious freedom, and to preserve human rights and justice in their own 
lands as well as in other lands, and that they are now engaged in a com- 
mon struggle against savage and brutal forces seeking to subjugate the 
world.” By the Declaration, each signatory government pledged itself 
“to employ its full resources, military or economic, against those mem- 
bers of the Tripartite Pact and its adherents with which such government 
is at war” and “to cooperate with the Governments signatory hereto 
and not to make a separate armistice or peace with the enemies.” 

Beyond the general principles set forth in the Atlantic Charter and 

accepted in the Declaration by United Nations, together with those 

expressed in the declarations of the leading statesmen of the United 

Nations, no important statement of United Nations policy with respect 
* 

1 See this volume, p. 306. 


*/Wa., p. 305. 
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to the establishment of an international organization to maintain peace 
and security was made until the Moscow Conference of October 19-30, 
1943. At that time the representatives of the four principal United 
Nations — China, the Soviet Union, the United Kingdom and the 
United States — recognized “the necessity of establishing at the earliest 
practicable date a general international organization, based on the prin- 
ciple of the sovereign equality of all peace-loving states, and open to 
membership by all such states, large and small, for the maintenance of 
international peace and security.” 1 They also agreed that “for the 
purpose of maintaining international peace and security pending the 
re-establishment of law and order and the inauguration of a system of 
general security ” they would consult “with one another and as occasion 
requires with other Members of the United Nations with a view to joint 
action on behalf of the community of nations,” and that they would 
“confer and cooperate with one another and with other Members of 
the United Nations to bring about a practicable general agreement with 
respect to the regulation of armaments in the post-war period.” 

At Tehran, on December 1, 1943, the President of the United States, 
the Prime Minister of the United Kingdom and the Premier of the Soviet 
Union recognized fully “the supreme responsibility resting upon us 
and all the United Nations to make a peace which will command the 
good will of the overwhelming mass of the peoples of the world and banish 
the scourge and terror of war for many generations.” They also agreed 
to seek the “cooperation and active participation of all nations, large 
and small, whose peoples in heart and mind are dedicated, as are our 
own peoples, to the elimination of tyranny and slavery, oppression and 
intolerance,” and stated that they would welcome them, “as they may 
choose to come, into a world family of Democratic Nations.” 2 

The Dumbarton Oaks Proposals 

The first important step in the direction of the actual creation of a 
general international organization of the kind envisaged in the Moscow 
Declaration was taken in the late summer of 1943 when representatives 
of the Governments of China, the Soviet Union, the United Kingdom 
and the United States met at Dumbarton Oaks for exploratory con- 
versations. In preparation for such an exchange of views, the Depart- 
ment of State had undertaken, and carried out over a period of two years, 
careful studies and wide consultations, with a view to the elaboration 
of a plan which would take into account the experience of the past and 
which would be acceptable to American public opinion and to the Con- 
gress. Preparatory studies were also made in the foreign offices of the 

1 For text of Moscow Four-Power Declaration, see ibid., p. 307. 

1 Department of State, Bulletin , IX, p. 409. 
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other participating governments. Each of the four governments! as 
a result of these preliminary studies, was able to present a draft proposal 
of its own for consideration. 

The Conversations were in two phases. In the first phase, which 
extended from August 21 to September 28, 1944, the representatives 
of the Soviet Union, the United Kingdom and the United States were 
participants. The second phase, to which representatives of China, the 
United Kingdom and the United States were parties, was held from 
September 29 to October 7. The results of the agreements reached in 
these two series of exploratory conversations were embodied in the 
Dumbarton Oaks Proposals which were submitted to the four govern- 
ments represented as the unanimously agreed recommendations of the 
four delegations. 1 

The Proposals in themselves did not constitute a charter for the pro- 
posed world organization. They were not presented in charter language, 
and there were important matters which they did not cover. They were 
submitted, as their name suggested, as tentative proposals of the four 
governments for a general international organization. It was the purpose 
of the four governments that these tentative proposals should be widely 
discussed and carefully considered, and that, together with such sugges- 
tions as they might elicit, they should be the basis of discussion at a 
general conference of the United Nations, called to frame a definitive 
charter. 

The Proposals stated in Chapter I what the purposes of the Organiza- 
tion should be. These included the following: (1) “to maintain inter- 
national peace and security (2) “to develop friendly relations among 
nations and to take other appropriate measures to strengthen universal 
peace”; (3) “to achieve international cooperation in the solution of 
international economic, social and other humanitarian problems’'; and 
(4) “to afford a center for harmonizing the action of nations in the 
achievement of these common ends.” The Proposals then went on to 
enumerate certain principles in accordance with which the Organization 
and its Members were to act in carrying out these purposes. 2 Of these 
principles the first to be stated and the one presumably of basic impor- 
tance was that of “the sovereign equality of all peace-loving states.” 
That determined the fundamental character of the proposed organization 
and made it inevitable that in its essential features the organization 
proposed should resemble closely the League of Nations. 

The Organization envisaged in the Proposals was not to be universal 
in membership, at least in the beginning. Membership, it was stated, 
“should be open to all peace-loving states ” * New members were to 
be admitted by two-thirds vote of the General Assembly upon the recom- 


1 See this volume, p. 308. . * Chapter II, ibid. 


• Chapter III, ibid., p. 309. 
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mendation of the Security Council, but no criteria were laid down govern- 
ing qualifications for membership other than that referred to above. 

The Proposals were mostly concerned with defining the organizational 
framework of the proposed Organization, and the basic obligations and 
responsibilities which members were to assume in order that the Organ- 
ization might be able to carry out its purposes. The organizational 
framework proposed differed only in one significant respect from that 
of the League of Nations. As under the Covenant, provision was made 
for an assembly (called General Assembly) in which all members would 
be represented equally, a council (called Security Council) on which 
the great power members would have permanent representation and 
the smaller power members only occasional representation, an interna- 
tional court of justice and a secretariat. Differing from the Covenant, 
the Proposals envisaged two councils to perform the functions vested 
in the League Council: the Security Council primarily responsible for 
taking measures necessary to the maintenance of peace and security, 
and the Economic and Social Council responsible for carrying out the 
functions of the Organization in acliievmg international economic and 
social cooperation. In making this proposal, the Dumbarton Oaks 
conferees were largely following the recommendations of the Bruce 
Committee to the League Assembly in 1939. 1 

What distinguished the plan of the Proposals from the League system 
was not so much the organizational framework or the basic principles, 
as the manner in which the functions of the organs and the obligations 
of members were defined. Thus under the Proposals a clear-cut distinc- 
tion was attempted between the functions of the General Assembly and 
those of the Security Council. Under the Covenant, the Assembly and 
the Council were equally empowered to deal with “any matter within 
the sphere of action of the League or affecting the peace of the world.” 2 * * * 
The Proposals attempted to delimit the functions of the two organs by 
making the General Assembly primarily the body for discussion and for 
dealing with matters of general welfare and the Security Council the 
body for action in the limited field of maintaining international peace 
and security. In fact it was proposed tliat the members of the Organiza- 
tion should confer on the Security Council “primary responsibility for 
the maintenance of international peace and security” 8 and that the 
General Assembly should not on its own initiative make recommenda- 
tions on any matter relating fo the maintenance of international peace 
and security which was being dealt with by the Security Council. 

1 The Development of International Cooperation in Economic and Social Affaire . 

(Bruce Report) Geneva, 1939, League of Nations Document 1939. General. 3. 

1 Covenant of the League of Nations, Articles 3 and 4, reprinted by World Peace 

Foundation, 1945. 

• Chapter VI, Section B, par. 1, see this volume, p. 311. 
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This delimitation of functions, taken together with the proposal gov- 
erning Council voting procedure which was agreed to at the Yalta 
Conference in February 1945, had the effect of establishing the perma- 
nent members of the Security Council, the so-called great powers, in a 
much more firmly entrenched position of dominant influence than they 
occupied under the Covenant. Each Member State of the League had 
a theoretical veto, but in practice this right of veto was considerably 
modified by procedures and understandings which were developed in 
the course of the League's experience. Under the Proposals, as com- 
pleted at Yalta, the great powers alone were to enjoy this so-called right 
of veto, and with respect to those matters falling exclusively within the 
Council's competence, there was to be no possibility of appeal to the 
General Assembly. 

In another important respect the Dumbarton Oaks plan differed from 
the League system. It gave to the Security Council enforcement powers 
which the League Council never possessed and provided for placing 
forces and facilities at the disposal of the Council to an extent which the 
Covenant had never approached. If the Security Council were able to 
come to a decision, it would have at its disposal under the Proposals 
means of action which were never available to the Council. On the other 
hand the Proposals made no provision for “ automatic sanctions," that 
is, the application of sanctions by Members immediately upon the com- 
mission of an act of aggression, as had been provided in Article 16 of 
the Covenant. Under the Proposals no obligation to take enforcement 
action was to exist except as the result of a decision of the Security 
Council. 

While placing major emphasis upon the maintenance of international 
peace and security by methods of peaceful settlement and enforcement 
action, the Proposals also recognized the desirability of creating by 
positive action those “conditions of stability and well-being" under 
which peace would be most likely to prevail. In Chapter IX, therefore, 
provision was made for facilitating “solutions of international economic, 
social and other humanitarian problems" and promoting “respect for 
human rights and fundamental freedoms." Responsibility for the dis- 
charge of these functions was vested in the General Assembly, and, under 
the authority of the General Assembly, in an Economic and Social 
Council consisting of eighteen members elected by the General Assembly. 
The provisions of the Dumbarton Oaks Proposals for facilitating eco- 
nomic and social cooperation were much more detailed and carefully 
thought out than the corresponding provisions of the Covenant. They 
reflected the generally held view that successful cooperation in this 
field was particularly necessary if the Organization was to succeed in 
its major objective of maintaining peace and security. 

The arrangements for international economic and social cooperation 
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which were adopted at Dumbarton Oaks were based on the assumption 
that by the time the Charter came into force there would already be in 
existence or in the process of establishment a number of specialized 
organizations and agencies such as the International Labor Organiza- 
tion, the Food and Agriculture Organization and the International 
Bank for Reconstruction and Development which would assume primary 
responsibility for dealing with matters within their respective spheres 
of activity. Thus it was provided that these various specialized organ- 
izations and agencies “would have responsibilities in their respective 
fields as defined in their statutes.” 1 Each such organization or agency 
was to be brought into relationship, however, with the general organiza- 
tion on terms to be defined by agreement between the Economic and 
Social Council and the appropriate authority of the organization or 
agency in question, subject to approval by the General Assembly. Thus 
it was not proposed that the numerous organizations should develop 
and function independently of each other and without regard to common 
interests and purposes. 

The Dumbarton Oaks Proposals left a number of matters unresolved. 
Until the Crimea Conference, there was no agreement on the matter of 
the Council's voting procedure. It was agreed that there should be an 
international court of justice, but the Proposals left wholly unanswered 
the question whether this court was to be the Permanent Court of Inter- 
national Justice or an entirely new court. Nor was the nature of the 
court's jurisdiction decided. There were no provisions included with 
respect to the administration of non-self-governing territories, though 
this matter had been the subject of an important article of the Covenant. 
The question of the relation of the proposed Organization to the League 
of Nations was left unanswered. A number of other matters, such as 
the registration of treaties, were not touched upon. Some of these, it 
was anticipated, would be covered by later proposals of the four govern- 
ments; others would presumably be left open until the United Nations 
Conference met. 


The Yalta Agreement 

The question of voting procedure in the Security Council was taken 
up at the Crimea (Yalta) Conference of February 3-11, 1945. 2 At this 
Conference, attended by the heads of the Governments of the Soviet 
Union, the United Kingdom and the United States and their advisers, 
agreement was reached on the formula which was subsequently included 
in the Dumbarton Oaks Proposals as Section C of Chapter VI. The 
agreement provided that all decisions on questions of procedure should 
be taken by a special majority of seven votes, and that decisions on 

1 Dumbarton Oaks Proposals, Chapter X, Section A, par. 2, see this volume, p. 317. 

* See this volume, p. 318. 
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other questions should be taken by a like majority, with the added 
requirement of unanimity of the permanent members. It was provided, 
however, that in the case of decision^ under Chapter VIII, Section A, 
and the second sentence of paragraph 1 of Chapter VII, Section C, a 
party to a dispute should abstain from voting. 

It was also announced at the conclusion of the Crimea Conference 
that the three governments had agreed that a conference of the United 
Nations should be called to meet at San Francisco on April 25, 1945 
“to prepare the charter of such an organization, along the lines proposed 
in the informal conversations at Dumbarton Oaks.” The Government 
of China subsequently accepted the invitation to become a sponsor of 
the Conference, but the Provisional Government of France, while agree- 
ing to participate in the Conference, chose not to become one of the 
Sponsoring Governments. 1 


The United Nations Conference on International 
Organization 

Invitations to the Conference were issued on March 5 by the Govern- 
ment of the United States in the names of the four Sponsoring Gov- 
ernments. 2 The complete list of the Sponsoring Governments and the 
Governments invited by them to attend the Conference follows: 


Australia 

Iraq 

Belgium 

Lebanon 

Bolivia 

Liberia 

Brazil 

Luxembourg 

Canada 

Mexico 

Chile 

Netherlands 

China 

New Zealand 

Colombia 

Nicaragua 

Costa Rica 

Norway 

Cuba 

Panama 

Czechoslovakia 

Paraguay 

Dominican Republic 

Peru 

Ecuador 

Philippine Commonwealth 

Egypt 

Saudi Arabia 

El Salvador 

Syria 

Ethiopia 

Turkey 

France 

Union of South Africa 

Greece 

Union of Soviet Socialist Republics 

Guatemala 

United Kingdom 

Haiti 

United States of America 

Honduras 

Uruguay 

India 

Venezuela 

Iran 

Yugoslavia 


1 Department of State, Bulletin , XII, p. 894. 
* See this volume, p. 320. 
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In the invitation, it was suggested that the Conference consider the 
Dumbarton Oaks Proposals “as affording a basis” for the proposed 
charter. It was also indicated that in the event the invited government 
desired “in advance of the Conference to present views or comments 
concerning the proposals,” the Government of the United States would 
“be pleased to transmit such views and comments to the other participat- 
ing Governments.” 

The Conference convened at San Francisco on April 26, 1945, with 
all the sponsoring and invited governments represented. Subsequently 
the Governments of Argentina, the Byelorussian Soviet Socialist Repub- 
lic, the Ukrainian Soviet Socialist Republic and Denmark were invited 
to send representatives, bringing the total of participating governments 
up to 50. 1 

The agenda of the Conference was agreed to at a meeting of the Heads 
of Delegations on April 27, 1945. 2 The meeting approved a recommenda- 
tion of the temporary Secretary-General that the agenda should be “the 
Dumbarton Oaks Proposals, as supplemented at the Crimea Conference, 
and by the Chinese proposals agreed to by the Sponsoring Governments, 
and the comments thereon submitted by the participating countries.” 
It was also agreed that a time limit of one week (until midnight of May 4) 
should be set for the submission of proposed amendments and comments 
to the Secretary-General. It was understood, however, that this did not 
apply to trusteeship matters since the Conference had no formal pro- 
posals on this subject before it at that time. The comments and proposed 
amendments which were thus presented were printed as Conference 
documents and were brought together in a loose-leaf volume with the 
title, Comments and Proposed Amendments Concerning Dumbarton Oaks, 
Submitted by the Delegations to the United Nations Conference on Inter- 
national Organization , May 7, 1945. The Secretariat of the Conference 
later prepared a Guide to Amendments , Comments and Proposals Con- 
cerning the Dumbarton Oaks Proposals for a General International Organ- 
ization* which contained the texts of the Dumbarton Oaks Proposals 
and the amendments agreed to by the Sponsoring Governments, and 
an index to the proposals and comments of the other participating 
governments. 

Organization op the Conference 

At the fifth plenary session on April 30, the Conference adopted a 
report, introduced by the Rapporteur of the Steering Committee, defin- 

1 Provision was made at the Conference for Poland to sign as an original Member 
of the U.N.O., and on October 15, 1945 the Foreign Minister of the Polish Provisional 
Government signed the Charter on behalf of Poland, thus making 51 signatories to 
the instrument. Department of State, Bulletin , XIII, p. 627. 

* UN CIO, Meeting of the Heads of Delegations to Organize the Conference, April 2 7 , 
1945 , Doc. 30, DC/5 (1). * Ibid., Doc. 288, G/38. 
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ing the permanent organization of the Conference. 1 This provided for 
the organization of the Conference into four general committees, four 
commissions and twelve technical committees. The general committees 
included the Steering Committee, consisting of the chairmen of all the 
Delegations; the Executive Committee, consisting of the chairmen of 
the Delegations of the Sponsoring Governments, and ten other govern- 
ments, including that of France s ; the Coordination Committee, com- 
posed of one representative of each state represented on the Executive 
Committee; and the Credentials Committee. The meetings of the Con- 
ference in plenary session and of the Commissions were open to the 
public; the meetings of the committees and subcommittees were open 
only to those with proper credentials. 

The four Commissions were set up to develop general principles to 
guide the technical committees and subcommittees included within each 
Commission, to consider the recommendations of their technical com- 
mittees and the relationships of such recommendations to those made 
by the technical committees of other Commissions, and to “recommend 
to the Conference in Plenary Session proposed texts for adoption as 
parts of the Charter.” 8 All Delegations were entitled to representation 
on each Commission. The four Commissions were set up with the follow- 
ing titles: Commission I (General Provisions); Commission II (General 
Assembly); Commission III (Security Council); and Commission IV 
(Judicial Organization). 

The technical committees were set up within the Commissions to 
formulate recommendations on the various parts of the agenda assigned 
to them. More specifically the technical committees were given the 
function of preparing and recommending to their respective Commissions 
draft provisions for the Charter of the United Nations relating to the 
matters dealt with in those parts of the Dumbarton Oaks Proposals 
referred to them and to the comments and suggestions relevant thereto 
submitted by the governments participating in the Conference. The 
following table gives the organization of technical committees according 
to Commission, subject matter and specific provisions of the Dumbarton 
Oaks Proposals which were referred to each: 


COMMITTEE * TITLE 

Commission I: General Provisions 

Committee 1/1 Preamble, Purposes and 

Principles 


PROVISIONS OF DUMBARTON 
OAKS REFERRED TO COMMITTEE 

Chapters I and II 


1 Ibid., Addendum to Verbatim Minutes of the Fifth Plenary Session , April SO, 1945 , 
Doc. 42, P/10 (a). 

2 The following governments were represented on the Executive Committee: 

Australia, Brazil, Canada, Chile, China, Czechoslovakia, France, Iran, Mexico, 
Netherlands, Union of Soviet Socialist Republics, United Kingdom, United States 
and Yugoslavia. * Ibid., Doc. 42, P/10 (a), cited above, p. 2. 

4 The Roman numeral was used to indicate the Commission within which the 
Committee was set up, and the Arabic numeral, the number of the Committee within 
the Commission. 
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COMMITTEE TITLE 


PROVISIONS OF DUMBARTON 
OAKS REFERRED TO COMMITTEE 


Committee 1/2 Membership, Amendment Chapters III, IV, X and XI 
and Secretariat 


Commission II: General Assembly 

Committee II/ 1 Structure and Procedures Chapter V, Sections A, C, D, 

and the pertinent paragraphs 
of Section B 

Committee II/2 Political and Security Chapter V, esp. Section B 

Functions 

Committee II/3 Economic and Social Chapter IX, and pertinent 

Cooperation paragraphs of Chapter V 

Committee II/4 Trusteeship System The terms of reference of this 

Committee were “to prepare 
and recommend to Commis- 
sion II, and to Commission III 
as necessary, draft provisions 
on principles and mechanism 
of a system of international 
trusteeship for such dependent 
territories as may by subse- 
quent agreement be placed 
thereunder.” 1 

Commission III: Security Council 

Committee III/l Structure and Procedures Chapter VI, Sections A, C, and 

D, and the pertinent para- 
graphs of Section B 2 

Committee III/2 Peaceful Settlement Chapter VIII, Section A 

Committee III/3 Enforcement Arrangements Chapter VIII, Section B and 

Chapter XII 

Committee III/4 Regional Arrangements Chapter VIII, Section C 


Commission IV: Judicial Organization 
Committee IV/1 International Court of Chapter VII 
Justice 

Committee IV/2 Legal Problems The terms of reference of this 

Committee were “to prepare 
and recommend to Commission 
IV draft provisions for the 
Charter of the United Nations 
relating to matters dealt with 
in connection with the func- 
tioning of the United Nations 
Organization, such as registra- 
tion of treaties, treaty obliga- 
tions inconsistent with the 
Charter, the juridical status of 
the Organization, and privi- 
leges and immunities of offi- 
cials of the Organization.” * 


1 Ibid., p. 4. * All of Section B was subsequently referred to Committee III/l. 

* Ibid., p. 5. 
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Conference Procedure 

The Committees followed no uniform pattern of operation in the per- 
formance of their functions. All faced the necessity of introducing some 
systematic order into the mass of proposals and comments which were 
before them for consideration. Each Committee dealt with this problem 
in its own way. The common practice was for the Committee to prepare, 
usually through a subcommittee, a working document or paper which 
would be the basis for the Committee’s subsequent discussions and deci- 
sions. Furthermore, there was no uniformity in the manner in which 
these discussions were organized and the decisions taken. In one Com- 
mittee, the work of examination and detailed consideration was turned 
over to a subcommittee whose recommendations were then discussed 
and acted upon by the full Committee. In another case, the Committee 
considered and gave answers to general questions which were suggested 
by the detailed proposals and comments, referred to a drafting sub- 
committee the task of translating these general propositions into specific 
texts, and then considered and acted upon the texts proposed. In still 
another case, the Committee considered the amendments proposed, 
indicated its approval of certain of these amendments m principle or 
as to their general ideas, and then referred to a drafting subcommittee 
the task of preparing a final text, which was then submitted to the full 
Committee for final approval. 

The work of the Committees extended over a period of about a month 
and a half, with numerous periods of relative inactivity due to disagree- 
ments which had to be eliminated by direct negotiations between gov- 
ernments. Some idea of the activity of the Committees is given by the 
following statistics on the number of meetings held: 

Committee 1/1 — 17 meetings Committee III/l — 27 meetings 

Committee 1/2 — 29 meetings Committee III/2 — 15 meetings 

Committee II/l — 15 meetings Committee III/3 — 22 meetings 

Committee II/2 — 25 meetings Committee III/4 — 0 meetings 

Committee II/3 — 20 meetings Committee IV/1 — 22 meetings 

Committee II/4 — 15 meetings Committee IV/2 — 16 meetings 

These figures do not, however, accurately indicate the amount of work 
done since they fail to take into account subcommittee meetings which 
constituted an important part of the total work of the Committees. 
In the case of certain Committees, subcommittee meetings were nearly 
as numerous as, if not more numerous than, meetings of the full Com- 
mittee. Because of the composition and size of the Committees, it was 
often found desirable, even necessary, to refer to subcommittees ques- 
tions of a highly technical or specially difficult nature. Besides, the device 
of a joint subcommittee was often resorted to in order to find the solution 
of a problem of concern to two or more Committees. 
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The recommendations of the Committees, in the form of texts for 
inclusion in the Charter, were submitted to the Commissions for approval. 
In meetings of the Commissions, it was possible for decisions to be 
reopened and for further discussion to take place. This was not com- 
monly done, however. In contrast with the Committee meetings which 
were not open to the public, the Commission meetings were public and 
were reported in full. The Commissions in turn reported to the Con- 
ference in plenary session. 

The recommendations of the Committees were also referred to the 
Coordination Committee which, with the assistance of the Advisory 
Committee of Jurists, reviewed texts with an eye to improving their 
phraseology, securing uniformity of terminology, eliminating contradic- 
tions and inconsistencies, and obtaining the best arrangement of the 
substance of the proposed charter. The Coordination Committee could, 
on its own responsibility, make no change of a substantive nature, 
though it might ask a Committee to consider a proposal involving a 
change of substance which originated with it In general, the function 
of the Coordination Committee, as suggested by its name, was to com- 
bine the Committee texts together into one document which would be 
clear and logical in its arrangement, all the while conforming to the 
substantive recommendations of the Committees as approved by the 
Commissions. The final draft of the Charter as thus prepared was then 
submitted to the Steering Committee for its approval, and finally to 
the Conference in plenary session. The signing of the Charter by the 
delegates on June 26, 1945 followed final approval by the Conference 
on the previous day. 1 

It thus Ix'comes clear that the process which the Conference followed 
in the making of the Charter was one which gave ample opportunity 
for discussion, and more particularly afforded the opportunity to the 
delegates of those states not represented at the Dumbarton Oaks Con- 
versations to express their points of view and support their proposals 
for amendment. Furthermore, decisions could be taken by a two-thirds 
vote of those present and voting. This process of necessity operated 
within the framework of a political situation which gave the Sponsoring 
Governments, because of their leading role in the conduct of the war 
and their indispensability to the new Organization, a measure of influence 
on the decisions taken which the smaller powers could not hope to have. 
Thus freedom of discussion, equality of voting power and the possibility 
of taking decisions by a special majority did not in fact deprive the 
great powers of an effective veto since the members of the Conference, 
when faced with the possibility that a particular decision would be 
unacceptable to one of the Sponsoring Governments and might for that 


1 UNCIO, Verbatim Minutes of the Ninth Plenary Session, Doc. 1210, P/20. 
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reason prevent it from joining the Organization, did not find it expedient 
to force the issue and accept the consequences. 

In spite, however, of this effective “veto power” which a great power 
possessed, there were in practice fairly important questions on which 
the smaller nations were able to press their points of view successfully 
in the face of considerable great power resistance. While it can be 
argued that these matters were not usually of first importance and that, 
if they were, the concessions made by the great powers were more appar- 
ent than real, it would seem to be a justifiable view of the work of the 
Conference that the smaller powers did succeed in many instances in 
introducing important changes in the Dumbarton Oaks Proposals, even 
as modified by the amendments proposed by the Sponsoring Govern- 
ments. It should be added that many of these amendments incorporated 
proposals of the smaller powers. 

While the organization and procedures of the Conference were reason- 
ably successful in achieving full discussion and fair consideration of the 
numerous proposals and points of view presented, they were not equally 
successful in producing a technically well-drafted document. The fact 
that different sections of the Dumbarton Oaks Proposals were referred 
to different technical committees, the assignments often being rather 
arbitrarily made, resulted in particular subjects falling within the com- 
petence of two or more technical committees. Thus, on the question 
of method of electing the Secretary-General, there were three technical 
committees which were concerned (Committees 1/2, II/l, and III/l). 
The result was that in the absence of provision for proper coordination 
considerable confusion resulted in the closing days of the Conference 
because of conflicting conclusions reached. Furthermore, there were 
variations in the form in which Committee recommendations were sub- 
mitted, and considerable lack of uniformity in the use of terms. Finally, 
the considerable pressure brought to bear on the Conference in its later 
stages to make particular deadlines had the result of placing on the 
Coordination Committee a superhuman responsibility which, with the 
greatest effort, could not possibly be performed in a wholly satisfactory 
manner. The result is that from a technical point of view the Charter 
undoubtedly leaves much to be desired. A simpler organization of the 
Conference, and more flexible procedures, combined with less pressure 
to make deadlines, would undoubtedly have made possible a clearer and 
more concise document. 

Conference Documentation and Records 

Any international conference which undertakes a task of the dimen- 
sions of that facing UNCIO is bound to produce a vast volume of docu- 
mentation. The Conference at San Francisco was no exception. The 
average daily output of documents was about half a million sheets of 
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paper and on one day 1,700,000 sheets were issued and distributed. 
Seventy-eight tons of paper were used for the documentation of the 
Conference. 1 Much of this documentation was restricted as to circula- 
tion while the Conference was in session. This of course was in line 
with the general policy of only opening to the public meetings of the 
Conference in plenary session and of the Commissions, and limiting 
attendance at meetings of the Committees where the real work of the 
Conference was done to those with proper credentials. In general, the 
Committee documents, including specially designated working docu- 
ments, were thus restricted, together with secretarial notices and com- 
munications. Many of the documents containing comments and pro- 
posals of the participating governments were at first restricted but in 
the course of the Conference most of these restrictions were removed. 
At the final plenary session of the Conference on June 25, 1945, the 
Conference accepted the recommendation of the Secretariat that all 
restrictions on the publication of documents classified as “ Restricted ” 
be lifted, with the exception of the working documents of the Coordina- 
tion Committee, decision with respect to them being left to the Prepara- 
tory Commission. 2 

All the documents were published in the working languages of the 
Conference: English and French Some were also published in Chinese, 
Russian and Spanish, which together with English and French, were the 
official languages of the Conference. With the exception of the Journal 
and the Prfais of Committee Proceedings , which carried serial numbers 
and dates, and of forms and secretariat notices on blue paper (symbol 
SEC), all documents carried the designation Doc. or WD. in the upper 
right hand corner and a documents number which was assigned in 
sequence (Doc. 5 or WD. 5). Such documents in addition carried 
symbols which indicated the subject-matter of the document in question. 
The following system of classification by symbols was used: 

G — general material, including Orders of the Day, Dumbarton Oaks 
Proposals, comments and proposed amendments, etc. 

EX-SEC — Notices from the Executive Secretary (some overlapping 
with SEC). 

P — agenda, verbatim minutes and other documents of plenary 
sessions. 

DC — agenda, summary reports and other documents of meetings of 
Delegation Chairmen (later Steering Committee). 

ST — same for Steering Committee. 

1 Eagle ton, Clyde, “The Charter Adopted at San Francisco,” The American Polit- 
ical Science Review , XXXIX (October 1945), p. 935. 

2 UNCIO, Memorandum on Recommendation by the Secretariat as to Removal of 
Conference Documents from Restricted Category , June 24 , 1946, Doc. 1189, EX-SEC/ 
*20; Verbatim Minutes of the Ninth Plenary Session, Doc. 1210, P/20, p. 1. 
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ST/C — same for Credentials Committee. 

EX — same for Executive Committee. 

CO — same for Coordination Committee, including Advisory Com- 
mittee of Jurists 

Roman numeral, for example, I — same for Commission designated 
by number used. 

Roman numeral followed by Arabic numeral, for example, 1/1 — same 
for technical committee designated by numbers used. 

Roman numeral, followed by Arabic numeral and capital letter, for 
example, I/l/A — same for subcommittee. 

Documents thus designated by symbol carried a number indicating 
its order of issue within the series. Thus a document carrying the symbol 
and number III/2/5 was the fifth document to come from Com- 
mittee III/2. If a document was amended, this was indicated by adding 
a number in parentheses, beginning with 1, to the symbol and number, 
and if an addition was made to the document, i e. another document 
appended, this was indicated by adding a small Jotter in parentheses, 
beginning with a. 

The records of the plenary sessions of the Conference and of the Com- 
missions were published in the form of verbatim minutes. In the case 
of meetings of the technical committees, only summary reports of the 
discussions and decisions were prepared and distributed. These in many 
cases, and particularly in the early days of the Conference, were quite 
abbreviated in form. Under pressure from certain delegations, these 
became more complete in the case of some committees. Verbatim 
records of committee discussions were made and were available for use 
by the secretariat and delegates, but since they were not edited they 
have little value as records of the discussions. In fact, in some cases, 
they may be actually misleading because of their incompleteness and 
inaccuracies. Generally speaking, there were no records made of the 
discussions and decisions of subcommittees, with the exception of the 
reports to committees, and in some cases, apart from actual texts 
proposed, these were not presented in written form. 

Except for the Journal , which was printed, the document of the 
Conference were distributed in the first instance in mimeograph^ form. 
Some of the more important documents were subsequently distributed 
at the Conference in photolithographed form. During the concluding 
days of the Conference arrangements were made between the Secretary- 
General of the Conference and the Chairman and Associate Chairman 
of the United Nations Information Board for the reproduction photo- 
lithographically and publication in bound volumes of the documents of 
the Conference in so far as restrictions on publications had been remo ved. 1 

1 The volumes are now in process of publication by the United Nations Information 
Organizations, in cooperation with the Library of Congress. 
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General Form and Character of the Charter 

As compared with the Covenant of the League of Nations, the Charter 
is a lengthy document. It is also long as compared with the Dumbarton 
Oaks Proposals, though such a comparison is unfair since the Proposals 
gained their greater brevity in large part from their incompleteness. 
The Charter (apart from the Statute of the Court) contains 111 Articles, 
in addition to the Preamble and concluding provisions. Since the Cove- 
nant contained only 26, one might jump to the erroneous conclusion 
that the Charter is approximately four times as long. The greater 
number of Articles in the Charter is in large part due to the deliberate 
decision to keep the Articles of the Charter short. In a sense the Chap- 
ters of the Charter correspond more closely to the Articles of the Cov- 
enant, so far as length and content are concerned. 

Nor does the Charter follow closely the structural pattern of the 
Dumbarton Oaks Proposals. Whereas the Proposals were divided into 
chapters, sections and paragraphs, each numbered consecutively within 
the next larger division, the architects of the Charter decided, while 
retaining the division into chapters, to put all the material of the Charter, 
apart from the Preamble and concluding provisions, into articles con- 
secutively numbered from beginning to end. Subtitles within chapters 
are retained but without being given the position of numbered sections. 

While the Preamble to the Charter opens with the words “We the 
peoples of the United Nations,” the concluding words of the Preamble, 
“Accordingly our respective Governments, through representatives 
assembled in the city of San Francisco,” etc , make it clear that the 
Charter is not a constituent act of the peoples of the United Nations, 
but rather an agreement freely entered into between governments. In 
this respect it docs not differ from the Covenant of the League of Nations. 
The contractual character of the Charter is further emphasized by the 
recognition given in Article 2 to “the principle of the sovereign equality” 
of all Members of the Organization and by the provision that an amend- 
ment to the Charter shall come into force only when it has been ratified 
“in accordance with their respective constitutional processes by two- 
thirds of the Members of the Organization, including all the permanent 
memliers of the Security Council.” 1 It is also to be noted that while 
the Charter contains no provision for withdrawal, the technical com- 
mittee concerned with the matter (Committee 1/2), in its report to 
Commission I, stated that in its opinion a Member would not be bound 
to remain in the Organization “if its rights and obligations as such were 
changed by Cliarter amendment in which it has not concurred and which 
it finds itself unable to accept.” 2 

1 Charter of the United Nations , Article 108. 

2 UNCIO, Report of the Rapporteur of Committee 1/2 on Chapter III (Member- 
ship), Do e. 1178, 1/2/76 (2), p. 6-6. 
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The treaty character of the Charter is further emphasized by the 
considerations which led another technical committee (Committee IV/2, 
Legal Problems) to recommend the omission of any provision governing 
the interpretation of the Charter. After pointing out that “ under unitary 
forms of national government the final determination of such a question 
may be vested in the highest court or in some other national authority/’ 
the Committee’s report went on to say: 

However, the nature of the Organization and of its operation would not seem 
to be such as to invite the inclusion in the Charter of any provision of this 
nature. If two Member States are at variance concerning the correct interpre- 
tation of the Charter, they are of course free to submit the dispute to the In- 
ternational Court of Justice as in the case of any other treaty. 1 

The Content of the Charter 

The Charter as finally adopted contained important modifications 
of the Dumbarton Oaks Proposals. Entirely new material was intro- 
duced, and provisions of the Dumbarton Oaks plan were changed, 
in major as well as minor respects. And yet the essential character of 
the Dumbarton Oaks plan remains. The Organization which the Charter 
provides is fundamentally in line with the League of Nations and Dum- 
barton Oaks ideas. It is based on the principle of voluntary cooperation 
between states in the promotion of common objectives. Like the Cove- 
nant and the Proposals, it recognizes the important inequalities of states 
and erects a structure which takes into account these inequalities. Fol- 
lowing the line of the Dumbarton Oaks Proposals, it recognizes the 
larger powers as having special rights not accorded to the smaller, and 
it places on them correspondingly larger responsibilities. In this respect 
it departs from the express pattern of the League system though not 
departing as widely from its plain implications. 

Largely for reasons of political expediency and because of certain 
adverse attitudes and prejudices that had developed, the revision of 
the League system was never seriously considered as a means of provid- 
ing for the desired international organization. Rather it was decided 
to start from scratch and set up an organization which would not have 
to combat the unfavorable psychological attitudes which a revised 
League would very likely have to face in some quarters. It was of course 
soon discovered that it was as impossible as it was unwise to disregard 
the experience of the League of Nations. Those who carried out the 
preliminary studies leading up to the exchanges of views between govern- 
ments found it indispensable to the successful accomplishment of their 
tasks to concern themselves with this experience. But in any case it 
was possible in a formal sense to start anew, to give the organization a 

1 Ibid., Report of the Rapporteur of Committee IV /£, as Approved by the Committee, 
Doc. 933, IV/2/43 (2), p. 7. 
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different name, and to provide it with what was in form at least, and 
to a considerable extent in substance, a new constitution. 

1. Purposes and Principles 

The original Dumbarton Oaks Proposals contained no preamble. In 
a sense the chapter containing the statement of purposes served that 
end. At San Francisco, however, it was decided to introduce a preamble. 
Of necessity this presented a drafting difficulty, since with the substance 
of the original chapters on purposes and principles retained, considerable 
duplication of ideas was inevitable. 

The purposes of the Organization are stated in Article 1. These indi- 
cate the direction which the activities of the Organization are to take 
and the common ends of its members. They are stated in general and 
inclusive terms to make it clear that the Organization is not set up with 
any narrow end in view but rather for the purpose of promoting the 
common interests of states in peace, security and general well-being. 
The Organization is not to be exclusively concerned with the settlement 
of disputes that have arisen between states and with the taking of action 
to maintain or restore peace in the face of a threat or an actual use of 
force. To be sure, the first purpose is stated to be “ to maintain inter- 
national peace and security” by taking measures to remove threats to 
the peace and suppress acts of aggression, and by adjusting or settling 
disputes and situations which might lead to a breach of the peace. But 
there are also included among the purposes of the Organization the follow- 
ing: “to develop friendly relations among nations based on respect for 
the principle of equal rights and self-determination of peoples, and to 
take other appropriate measures to strengthen universal peace”; “to 
achieve international cooperation in solving international problems of 
an economic, social, cultural or humanitarian character, and in promot- 
ing and encouraging respect for human rights and for fundamental free- 
doms for all without distinction as to race, sex, language, or religion”; 
and “to be a center for harmonizing the actions of nations in the attain- 
ment of these common ends.” It is difficult to think of a single matter 
within the sphere of international relations or affecting relations between 
states which cannot be brought within the scope of the Organization’s 
activities in the achievement of these comprehensive purposes. Of 
course it must be borne in mind that this statement of ends is not in 
itself a grant of authority and that furthermore, certain restrictive pro- 
visions of the Charter do limit the activities in which the Organization 
may engage for these declared purposes. 

Following the statement of purposes in Article 1, we have in Article 2 
of the Charter an enumeration of the principles in accordance with 
which the Organization and its Members are to act in pursuit of the 
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declared purposes of the Organization. These principles include the 
following: the sovereign equality of Members, the loyal fulfillment of 
obligations under the Charter, the peaceful settlement of international 
disputes “in such a manner that international peace and security, and 
justice, are not endangered,” abstention from any threat or use of force 
“against the territorial integrity or political independence of any state,” 
full assistance to the Organization in any action that it takes under the 
Charter, no assistance to any state against which such action is being 
taken, enforcement of respect for these principles by non-members in 
so far as it may be necessary to the maintenance of international peace 
and security, and no intervention in matters which are essentially within 
the domestic jurisdiction of a state. 

For the most part these principles are in the nature of basic directives 
which clearly must guide the conduct of Organization and Members 
alike if the declared purposes of the Organization are to be attained. 
Nor is the application of these principles limited to Members, for in a 
paragraph somewhat reminiscent of Article XVII of the Covenant the 
general principle is laid down, binding on the Members of the Organiza- 
tion, that the conduct of states not Members of the Organization is to 
be made to conform to these principles “so far as may be necessary for 
the maintenance of international peace and security.” 

One of the principles enumerated in this Article, however, appears to 
strike a somewhat negative note The new paragraph 7, a revised version 
of a paragraph of the Dumbarton Oaks Proposals which applied only 
to the pacific settlement of disputes, 1 denies to the Orgamzation any 
authority “to intervene in matters which are essentially within the 
domestic jurisdiction of any state” or to “require the Members to submit 
such matters to settlement under the present Charter.” It is stated, 
however, that this principle shall not prejudice the application of enforce- 
ment measures under Chapter VII. This paragraph constitutes perhaps 
the most substantial limitation that is to be found anywhere in the whole 
Charter upon the activity of the Organization. 

2. Membership and Organs 

The Charter contains much more detailed provisions on the question 
of membership than were to be found in the Dumbarton Oaks Proposals. 
The distinction between original and elected Members, contained in 
the Covenant of the League, 2 but which was not made, at least expressly, 
in the Dumbarton Oaks Proposals, is clearly stated. The original Mem- 
bers are to be those states which, having participated in the United 
Nations Conference at San Francisco or having previously signed the 
Declaration by United Nations of January 1, 1942, sign the present 

1 Chapter VIII, Section A, paragraph 7, see this volume, p. 314. 

•Article 1. 
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Charter and ratify it in accordance with Article 110. 1 Elected Members 
are to be those states admitted to membership by decision of the General 
Assembly upon recommendation of the Security Council. The criterion 
laid down in the Dumbarton Oaks Proposals for membership has been 
supplemented so far as elected Members are concerned by the require- 
ments that applicants for membership must “ accept the obligations 
contained in the present Charter” and be judged by the Organization 
“able and willing to carry out these obligations.” 2 

A Member of the United Nations against which preventive or enforce- 
ment action has been taken by the Security Council may be suspended 
from the exercise of the rights of membership by the General Assembly 
upon the recommendation of the Security Council. 3 In like manner a 
Member “which has persistently violated the Principles contained in 
the present Charter” may be expelled. 4 * There is, however, in the Charter 
no express provision regarding voluntary withdrawal. This matter was 
discussed at length in technical committee, and while it was the decision 
that no express provision regarding withdrawal should be made, the 
Committee decided to include in its report an expression of its view 
that the right of withdrawal could be exercised. 6 

While the Charter does not provide for universal membership as was 
advocated by many delegations at the Conference, it does, by its specific 
provisions, make possible the eventual attainment of that goal. The 
criteria of membership laid down in the Charter are no more inherently 
restrictive than were the corresponding provisions of the Covenant of 
the League of Nations. Only m one respect do the Charter provisions 
present an opportunity for the limitation of membership that was not 
present under the Covenant. In order for the General Assembly to 
admit a state to membership, it must have before it a recommendation 
to that effect by the Security Council. Since such a recommendation 
can only be made with the concurrence of all the permanent members 
of that body, one permanent member of the Security Council can pre- 
vent the admission of any state which it desires to exclude. This possi- 
bility did not exist under the Covenant. 

The Charter adds to the list of organs recognized by the Dumbarton 
Oaks Proposals as being the “principal organs” 6 of the Organization 
the Economic and Social Council and the Trusteeship Council. 7 The 
first was provided for in the Proposals, but was not given the recognition 

1 Charier of the United Nations , Article 3. 

* Ibid ., Article 4 

* Ibid , Article 5. 

4 Ibid , Article 6. 

6 See comment on Article 6, this volume, p. 84. 

6 These were a General Assembly, a Security Council, an international court of 
justice and a Secretariat. 

7 Charier of the United Nations , Article 7. 
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in question, presumably because it was felt to be in a more subordinate 
position than the organs included in the list. It was included at San 
Francisco because of the increased importance that came to be attached 
to it in connection with the further development of the powers of the 
Organization in the economic and social field. The second was not pro- 
vided for in the Proposals, and so the question of its inclusion first came 
up at the Conference when the decision was finally taken to set up an 
international trusteeship system. 

3. The General Assembly 

The first-named of the principal organs of the United Nations and 
the first to be treated in the Charter as to its composition, functions, 
powers and procedure is the General Assembly. This is logical in view 
of the fact that the Assembly is the most representative organ of the 
United Nations, and the one from which the authority of certain of the 
other organs is largely derived. It is also the organ which is chiefly 
responsible for the performance of the broad functions of discussion, 
recommendation, review, election, financial control and initiation of 
Charter amendments which will be so important to the successful func- 
tioning of the Organization. If the organization of the United Nations 
were to be likened to that of a state, the General Assembly might be 
called the Parliament or Congress of the United Nations. This analogy 
should not be pressed too far, however, because, since the United Nations 
is not a world state having independent powers of its own, the General 
Assembly is not a legislative body in the sense in which that term is 
commonly used. It can initiate studies, discuss and recommend, but it 
cannot adopt legislation binding upon the Member States or their 
individual citizens. 

The General Assembly consists of the “Members of the United 
Nations,” each of which is to have “not more than five representatives. 1 9 1 
Each has one vote. 2 Decisions on “important questions,” such as recom- 
mendations with respect to the maintenance of international peace and 
security, the election of non-permanent members of the Security Council, 
the admission of new Members, and budgetary questions, are to be taken 
by two-thirds majority of those present and voting. 3 ' Decisions on other 
questions, including the determination of additional categories of “impor- 
tant questions,” are to be made by a majority of those present and 
voting. 4 The General Assembly is to meet in regular annual sessions 
and in such special sessions as occasion may require. It adopts its own 
rules of procedure, including rules governing the public character of its 
proceedings. 6 

1 Ibid., Article 9. * Ibid., Article 18, paragraph 1. 

* Ibid , paragraph 2. 4 Ibid., paragraph 3. 

5 Ibid , Article 21. 
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The functions and powers of the General Assembly cover a wide range. 
In general, they are of the character usually associated with a legislative 
body, though as has been stated the Assembly does not have the power 
to legislate in the ordinary sense. The functions of the General Assembly 
may be broadly described as deliberative , supervisory , financial , elective 
and constituent. 

The deliberative function is performed by virtue of extensive powers 
of discussion and recommendation which the Charter vests in the Gen- 
eral Assembly. Under the Proposals the General Assembly was to have 
“the right to consider the general pnnciples of cooperation in the main- 
tenance of international peace and security,” “to discuss any questions 
relating to the maintenance of international peace and security,” and 
to make recommendations with regard to any such principles or ques- 
tions. 1 The technical committee of the Conference concerned with the 
powers of the General Assembly (Committee II/2) at first recommended 
that this power of discussion and recommendation be extended to “any 
matter within the sphere of international relations.” 2 Subsequently, 
following an appeal by the Soviet Delegation to the Steering Committee 
of the Conference, and at the request of that body, the Committee recon- 
sidered the matter and adopted the formula which was finally approved 
by the Conference 3 Under the new phraseology, the General Assembly 
may discuss “any questions or any matters witliin the scope of the 
present Charter or relating to the powers and functions of any organs 
provided for in the present Charter ” 4 * Furthermore, it may make 
recommendations thereon to the members of the Organization or to the 
Security Council, subject to the provision, taken over in substance from 
the Dumbarton Oaks Proposals, that the General Assembly is not to 
make a recommendation regarding any dispute or situation while the 
Security Council is exercising in respect thereof the functions assigned 
to it in the present Charter, unless the Council so requests 6 Further- 
more, by another provision added by the Conference, a procedure is 
laid down by which the General Assembly will be informed when a 
matter is being dealt with by the Security Council under the Charter 
and when the Security Council has ceased to deal with the matter. 6 

The Charter also gives the Assembly the power to initiate studies 
and make recommendations for purposes of “promoting international 
cooperation in the political field and encouraging the progressive develop- 
ment of international law and its codification,” and “promoting inter- 

1 Dumbarton Oaks Proposals , Chapter V, Section B, paragraph 1, see this volume, 

p 309. 

*UNCIO, Report of the Rapporteur of Committee II/8, Doc. 1122, 11/2/52 (1), 
p. 4. * Ibid . 

4 Charter of the United Nations , Article 10. 

* Ibid , Article 12, paragraph 1. 

6 Ibid . , paragraph 2. 
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national cooperation in the economic, social, cultural, educational, and 
health fields, and assisting in the realization of human rights and funda- 
mental freedoms for all without distinction as to race, sex, language, or 
religion.” 1 Under a new Article adopted by the Conference upon the 
recommendation of the Sponsoring Governments the General Assembly 
is given broad authority to “recommend measures for the peaceful 
adjustment of any situation, regardless of origin, which it deems likely 
to impair the general welfare or friendly relations among nations.” 2 
While this power is limited to that of recommendation, it may conceiv- 
ably in the course of time very closely approximate an international 
legislative authority, in that recommendations made by a representative 
body with the moral authority the Assembly is likely to acquire should 
have great weight. 

The supervisory function of the General Assembly is based on numer- 
ous grants of power to control and regulate the activities of other organs 
and agencies. While the Security Council is made independently respon- 
sible for the maintenance of international peace and security, it is to 
some extent subject to Assembly influence. Not only is it stated in the 
Charter that the General Assembly “shall receive and consider annual 
and special reports from the Security Council,” as was envisaged m the 
Dumbarton Oaks Proposals, but it is also specified that these reports 
“shall include an account of the measures that the Security Council 
has decided upon or taken to maintain international peace and security ” 3 
These may then be discussed by the General Assembly and may lead 
to recommendations by that body to the Council or to Member States. 
The General Assembly is also to receive reports from other organs of 
the United Nations. 4 

Both the Trusteeship Council and the Economic and Social Council 
are to act under the authority and close supervision of the General 
Assembly. 6 The General Assembly is given specific supervisory powers 
in connection with the administration of trust territories. 6 The staff 
of the Secretariat is to be appointed under regulations established by 
the General Assembly. 7 The General Assembly is also empowered to 
make recommendations for the coordination of the policies and activities 
of the various specialized agencies which either operate directly under 
its authority or are brought into relation with the Organization by 
agreements which the General Assembly approves. 8 

The financial function of the General Assembly is closely related to 
the supervisory. In the performance of this function the Assembly is 
directed to “consider and approve the budget of the Organization,” 9 

1 Ibid., Article 13. * Ibid., Article 14. 

1 Ibid , Article 15, paragraph 1. 4 Ibid., paragraph 2. 

5 Ibid , Articles 60 and 85. • Ibid , Articles 85 and 87. 

7 Ibid., Article 101. « Ibid., Articles 57, 58, 60, 63. 

9 Ibid., Article 17, paragraph 1. 
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and to apportion expenses among the Members. 1 The General Assembly 
is also made responsible for approving financial and budgetary arrange- 
ments with specialized agencies and examining the administrative 
budgets of such agencies “with a view to making recommendations to 
the agencies concerned.” 2 

The elective function of the General Assembly places it in a central 
position in the Organization since most of the other organs are dependent 
upon the Assembly for the choice of their members. Thus the General 
Assembly elects the non-permancnt members of the Security Council,® 
all the members of the Economic and Social Council, 4 and a part of the 
members of the Trusteeship Council. 6 Acting concurrently with the 
Security Council, it participates in the election of judges of the Inter- 
national Court of Justice. 6 The Secretary-General is “appointed” by 
the General Assembly upon the recommendation of the Security Council. 7 

The constituent function of the General Assembly finds expression 
in the provision that amendments shall in the first instance be adopted 
by two-thirds vote of the Assembly. 8 It is also provided that the deci- 
sion to call a General Conference to review the Charter shall be taken 
by the General Assembly, with the concurrence of the Security Council. 9 
As we have already seen, it is the General Assembly which, upon the 
recommendation of the Security Council, admits new members to the 
Organization. 10 

This survey of the functions and powers of the General Assembly 
under the provisions of the Charter makes it appear as fairly certain 
that the role of the Assembly in the United Nations Organization will 
be important. In one respect, the General Assembly's position in the 
United Nations Organization differs from that of the Assembly under 
the Covenant. The provisions of the Covenant did not differentiate 
clearly the functions and powers of the Assembly and Council, particu- 
larly in connection with the maintenance of peace. In practice a differ- 
entiation of function did emerge, but it was continually being modified 
by changes that occurred in the prestige and influence of the two bodies. 
A certain amount of confusion and uncertainty necessarily resulted. 
The Charter attempts to make it clear that as regards action for the 
maintenance of international peace and security the Security Council 
is primarily responsible. The General Assembly has extensive powers 

1 Ibid., paragraph 2. 

• Ibid., paragraph 3. 

• Ibid., Article 23, paragraph 1. 

4 Ibid., Article 61, paragraph 1. 

• Ibid., Article 86, paragraph 1. 

• Statute of the International Court of J ustice , Article 4, paragraph 1. 

7 Charter of the United Nations , Article 97. 

1 Ibid., Article 108. 

9 Ibid., Article 109. 

10 Ibid., Article 4. 
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of discussion and recommendation outside the sphere reserved to the 
Council. But it will be primarily concerned, one may with some confi- 
dence prophesy, “with the promotion of constructive solutions of inter- 
national problems in the widest range of human relationships, economic, 
social, cultural and humanitarian.” 1 It should become the international 
forum for the discussion of matters of common concern where, by 
methods of reason and persuasion, action in support of common objec- 
tives can be furthered. 


4. The Security Council 

If we continue our analogy of the Organization of the United Nations 
under the Charter to the government of a state, it becomes somewhat 
difficult to find an institution of national government which corresponds 
closely to the Security Council. This is largely due to the fact that under 
the plan of the Charter, provision is made for a decentralized arrange- 
ment for the discharge of those duties which we ordinarily think of as 
executive in character. The result is that the functions ordinarily asso- 
ciated under modern conditions with the chief executive of a state, in 
so far as provision is made for them in the Charter, are divided between 
three organs — the Security Council, the Economic and Social Council 
and the Trusteeship Council. In this respect the Charter plan differs 
markedly from the plan of the League Covenant which centralized func- 
tions of an executive character in the Council. lende r the Charter, 
however, the Security Council is charged with the primary responsibility 
for the maintenance of peace and security, the function which historically 
is most closely associated with the executive branch of government. At 
least until the maintenance of international peace and security becomes 
more assured than it is at the present, the Security Council is likely to 
occupy a dominant position in the field of executive action. 

The Council is to be composed of five permanent members (China, 
France, the Soviet Union, the United Kingdom and the United States) 
and six non-permanent members elected for two year terms by the 
General Assembly. In the election of non-permanent members, the 
General Assembly is to pay due regard to the contribution of Members 
of the United Nations to the maintenance of international peace and 
the other purposes of the Organization, and also “to equitable geo- 
graphical distribution.” 2 The Security Council is to be so organized “as 
to be able to function continuously,” and to this end each Member of 

1 Charter af the United Nations, Report to the President on the Results of the San 
Francisco Conference by the Chairman of the United States Delegation, the Secretary of 
State, June 26, 1946, Washington, D. C., Department of State Publication 2349 
(Conference Senes 71), p. 65. 

2 Charter of the United Nations, Article 23, paragraph 1. 
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the Organization is to be represented at all times at the seat of the 
Organization. 1 , 

The powers of the Security Council are defined in sufficiently generous 
terms to permit it to fulfill its “ primary responsibility.” These powers 
will be described in greater detail later. For the present it is sufficient 
to say that the Security Council can intervene in any situation or dispute 
whose continuance is likely to endanger the maintenance of interna- 
tional peace and security for the purpose of bringing about a peaceful 
settlement, and in case it determines the existence of “any threat to 
the peace, breach of the peace, or act of aggression,” it can decide what 
measures are to be taken “to maintain or restore international peace 
and security.” 2 All functions of the United Nations with regard to 
trusteeship agreements for areas designated as strategic are to be exer- 
cised by the Security Council. 3 The Members of the Organization agree 
“ to accept and carry out the decisions of the Security Council in accord- 
ance with the present Charter.” 4 In discharging its duties the Security 
Council is bound to act in accordance with the purposes and principles 
of the Organization. 6 The Security Council is also made responsible 
for formulating plans to be submitted to the Members of the Organization 
“for the establishment of a system for the regulation of armaments.” 6 
The question of Security Council voting procedure was one which 
the Sponsoring Governments had the greatest difficulty in answering 
and which caused the most extended and heated discussion at San 
Francisco. The rule finally adopted 7 frankly recognizes the larger respon- 
sibility of the greater powers for the maintenance of peace and makes 
any effective action by the Security Council dependent upon great power 
agreement. Decisions on procedural questions can be taken by the 
affirmative vote of any seven members of the Council. Decisions on all 
other matters, however, require in addition the concurrence of all the 
permanent members of the Security Council, with the proviso, however, 
“ that in decisions under Chapter VI, and under paragraph 3 of Article 52, 
a party to a dispute shall abstain from voting.” 8 
This requirement obviously places the permanent members of the 
Security Council in a highly privileged position, and means that the 
extensive powers vested in the Council may not in fact be exercised 
because of the inability of the permanent members to agree. It also 
means that in practice enforcement action will not be taken against a 
permanent member of the Council or against a state which has the sup- 
port of a permanent member. It may also mean that the conciliatory 
functions of the Council will be considerably restricted since even a 

1 Ibid , Article 28. * Ibid., Article 39. 

1 Ibid , Article 83, paragraph 1 . 4 Ibid , Article 25. 

1 Ibid., Article 24, paragraph 2. 6 Ibid., Article 26. 

7 Ibid., Article 27. 8 Ibid., paragraph 3. 
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Council may request the Court to give an advisory opinion on any legal 
question. 1 Other organs of the United Nations and specialized agencies 
may similarly request advisory opinions, if so authorized by the General 
Assembly. 

While the Court which is provided for under the terms of the Charter 
and Statute is essentially the same as the Permanent Court of Inter- 
national Justice, there is one respect in which progress of some impor- 
tance has been made. Whereas the Permanent Courts position was 
somewhat anomalous, being neither fully independent nor a recognized 
part of the League system, the new Court is to be the recognized judicial 
organ of the United Nations. 2 * 

6. The Secretariat 

The Secretariat is the principal administrative agency of the United 
Nations. Every organization requires an administrative staff which will 
perform the numerous detailed day-to-day tasks which are necessary 
to the efficient performance of the organization’s functions. The recruit- 
ing and directing of such a staff for an international organization present 
special problems. The experience of the League of Nations demon- 
strated the importance of the work of such a staff and that the special 
problems arising in connection with the organization and direction of 
an international administrative service are capable of reasonably satis- 
factory solutions. The provisions of the Charter dealing with the Secre- 
tariat are based upon careful study and evaluation of this experience 

The Secretariat is to be headed by a Secretary-General “ appointed ” 
by the General Assembly upon the recommendation of the Security 
Council. 8 The proposal of the Sponsoring Governments that express 
provision should be made in the Charter for four deputy secretaries- 
general was not accepted for the declared reason that it was judged 
better not to attempt to anticipate too far in advance the administrative 
requirements of the Secretariat. 4 * The staff is to be appointed under 
regulations established by the General Assembly. Appropriate staffs 
are to be “permanently assigned” to the Economic and Social Council, 
the Trusteeship Council, and, as required, other organs of the United 
Nations. These staffs are to form a part, however, of the Secretariat, 6 
and presumably remain subject to the Secretary-Gencrars direction. 

The functions of the Secretary-General are largely suggested by what 
had already been said. He is required to make an annual report to the 

1 Charter of the United Nations , Article 96 

2 Ibid., Article 92. 

9 Ibid., Article 97. ^ 

4 UNCIO, Report of Rapporteur of Committee 1/2 on Chapter X {The Seer & 

tanat), Doc 1155, 1/2/74 (2), p 4. 

* Charter of the United Nations, Article 101 , paragraphs 1 and 2. 
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General Assembly on the work of the Organization. 1 Under the League 
system, the consideration of such an annual report afforded the Assembly 
the opportunity for an over-all survey and criticism of the work of the 
League. This Charter requirement therefore has great possibilities. The 
Secretary-General “may bring to the attention of the Security Council 
any matter which in his opinion may threaten the maintenance of inter- 
national peace and security.” 2 This too can become an important source 
of influence for the Secretary-General. At San Francisco, certain pro- 
visions were put into the Charter with a view to assuring the indepen- 
dence and efficiency of the Secretariat. The Secretary-General and his 
staff are not to seek or receive, in the course of the performance of their 
duties, instructions “from any government or from any other authority 
external to the Organization.” 3 The Members of the Organization under- 
take “to respect the exclusively international character of the responsi- 
bilities of the Secretary-General and the staff” and “not to seek to 
influence them in the discharge of their responsibilities.” 4 Furthermore 
it is stated that the “paramount consideration in the employment of 
the staff and in the determination of the conditions of service shall be 
the necessity of securing the highest standards of efficiency, competence, 
and integrity.” 6 


7. Pacific Settlement of Disputes 

The Charter system for the pacific settlement of disputes is in essence 
that of placing upon the parties themselves the responsibility for using 
means of peaceful settlement, while according to the Council author- 
ity to intervene at any time that the continuance of a particular 
dispute or situation is considered likely to endanger the maintenance 
of international peace and security. The Council cannot, however, 
impose an obligatory settlement upon the parties against their will; it 
can only act as an agency of conciliation.® 

The basic obligation of Members, as stated in Article 2, is to “settle 
their international disputes by peaceful means in such a manner that 
international ]>eace and security, and justice, are not endangered.” 
Other provisions of the Charter, notably those of Chapter VI, provide 
for the implementation of this general principle. The parties to any 
dispute “the continuance of which is likely to endanger the maintenance 
of international peace and security” are obligated first of all to “seek a 
solution by negotiation, enquiry, mediation, conciliation, arbitration, 
judicial settlement, resort to regional agencies or arrangements, or other 

1 Ibid., Article 98. * Ibid., Article 99. 

* Ibtd , Article 100. 4 Ibid., paragraph 2. 

• Ibid , Article 101. 

6 ITNCIO, Report of the Rapporteur of Committee III 12, Doc. 1027, III/2/31 (1), 
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peaceful means of their own choice.” 1 The Security Council shall, if 
necessary, invite the parties to settle their disputes by such means. 2 
If Members of the United Nations have entered into regional arrange- 
ments or institute^ regional agencies for the settlement of their disputes, 
they “ shall make every effort” to achieve peaceful settlement by such 
means before referring their disputes to the Security Council. 3 Further- 
more, the Security Council is to encourage this. If, however, the parties 
fail to settle their dispute by such means, “they shall refer it to the 
Security Council” which, if it finds that the continuance of the dispute 
is likely to endanger the maintenance of international peace and security, 
may either recommend appropriate procedures or methods of adjust- 
ment, or such terms of settlement as it may consider appropriate. 4 

The Security Council may investigate any dispute, or any situation 
which might lead to international friction or give rise to a dispute, to 
determine whether its continuance is likely to endanger the maintenance 
of international peace and security. 6 Any Member of the United 
Nations may bring any such dispute or any such situation to the atten- 
tion of the General Assembly or of the Security Council.® This may also 
be done by the Secretary-General on his own initiative. 7 A non-member 
may also do this with respect to a dispute to which it is a party if it 
accepts in advance the Charter obligations of pacific settlement. 8 The 
Council may, at any stage of a dispute or situation whose continuance 
it finds is likely to endanger the maintenance of international peace 
and security, “recommend appropriate procedures or methods of adjust- 
ments.” 9 In making such recommendations the Security Council will 
naturally take into account, as it is expected to do, any procedures which 
have already been adopted by the parties. As an exception to the general 
view of the role of the Security Council which prevails in the Charter, 
if the parties so agree, any dispute of any kind whatsoever may be sub- 
mitted to the Security Council for recommendations with a view to 
peaceful settlement. 10 

Two or three points should be specially noted which apply to the over- 
all scheme of the Charter. While the principle of the obligatory sub- 
mission to the Court of all legal disputes is not adopted, there is never- 
theless recognition of the principle that “legal disputes should as a 
general rule be referred by the parties to the International Court of 
Justice.” 11 Furthermore, while it is possible for disputes to be brought 
to the attention of the General Assembly, the assumption certainly 
is that in most cases it is the Security Council that will take action with 

1 Charter of the Untied Nations, Article 33, paragraph 1 . 

* Ibid , paragraph 2. s Ibid., Article 52, paragraph 2. 

4 Ibtd ., Article 37. 1 Ibid , Article 34 

• Ibid., Article 35, paragraph 1. 7 Ibid , Article 99 

8 Ibtd., Article 35, paragraph 2. 9 Ibid., Article 36. 

10 Ibtd , Article 38. u Ibid., Article 36, paragraph 3. 
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a view to settlement, since the General Assembly cannot make a recom- 
mendation with regard to a dispute or situation which is before the 
Security Council for action under the terms of the Charter. Further- 
more, the General Assembly is required to refer any question on which 
action is necessary to the Security Council, either before or after dis- 
cussion. Finally, the rule governing Council voting procedure, while 
it requires unanimity of the permanent members, except for the parties 
to a dispute, for a decision to investigate or make a recommendation 
to the parties, cannot prevent consideration and discussion by the 
Council of a dispute or situation brought before it under the provisions 
of the Charter. 1 


8. Enforcement Action 

One of the notable features of the Charter adopted at San Francisco, 
and one of the respects in which it represents in the opinion of some the 
greatest advance over the Covenant of the League of Nations, is the 
provision made for enforcement action in the presence of a threat to 
the peace, breach of the peace or act of aggression. As has already been 
stated, the Security Council is made the responsible organ for seeing 
to it that in the face of such contingency effective action is taken. 

The initial responsibility is placed on the Security Council to deter- 
mine “the existence of any threat to the peace, breach of the peace, or 
act of aggression.” 2 Once it decides that one of these situations exists, 
it is required to recommend or decide what measures shall be taken “in 
accordance with Articles 41 and 42” to maintain or restore international 
peace and security. 

At the San Francisco Conference it was recognized that there was an 
intermediate situation which had not been adequately covered by the 
provisions of the Dumbarton Oaks Proposals. The Security Council 
might be faced with a situation which constituted a threat to the peace 
which could not be effectively handled by the immediate application of 
force. To cover this type of situation, the Security Council is now 
empowered “to call upon the parties concerned to comply with such 
provisional measures as it deems necessary or desirable.” * These pro- 
visional measures are not to prejudice the rights or claims of the parties, 
but any failure to comply with them is to be taken into account by the 
Council in its subsequent action. 

If the situation calls for the use of methods of coercion, the Security 
Council may first of all decide that “measures not involving the use 
of armed force” are to be employed, measures such as the interruption 
of economic relations or the severance of diplomatic relations. 4 If these 
means are considered or found to be inadequate, the Security Council 

1 See this volume, p. 125. 1 Charter of the United Nations, Article 30. 

* Ibid , Article 40. 4 Ibid., Article 41. 
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“may take such action by air, sea, or land forces as may be necessary 
to maintain or restore international peace and security.” 1 

To give assurance that effective forces will be at the disposal of the 
Security Council, all Members undertake “to make available to the 
Security Council, on its call and in accordance with a special agreement 
or agreements, armed forces, assistance, and facilities, including rights 
of passage, necessary for the purpose of maintaining international peace 
and security.” 2 At San Francisco, the content of these agreements was 
defined in greater detail than in the Dumbarton Oaks Proposals, and 
furthermore it was specified, which it had not been in the Proposals, 
that the “agreement or agreements” should be negotiated “as soon as 
possible on the imtiative of the Security Council” and should be con- 
cluded “between the Security Council and Members or between the 
Security Council and groups of Members.” 8 To meet any urgent situa- 
tion, Members are required to hold “immediately available national 
air force contingents for combined international enforcement action.” 4 

To assist the Security Council in the preparation of plans for the use 
of armed force and in the strategic direction of the armed forces placed 
at the Councirs disposal, provision is made for a Military Staff Com- 
mittee consisting of the Chiefs of Staff of the permanent members of the 
Council 5 This Committee is also to advise the Council on all questions 
relating to military requirements for the maintenance of peace and 
security, the regulation of armaments and possible disarmament. The 
Military Staff Committee, with the authorization of the Security Council 
and after consultation with the appropriate regional agencies, may 
establish regional subcommittees. 

The Charter provides further guarantees of the effectiveness of such 
enforcement measures as may be undertaken. Members of the Organ- 
ization are obligated to join in affording mutual assistance in carrying 
out the measures decided upon by the Security Council. 6 Furthermore, 
it is made clear that action required by the decisions of the Security 
Council are to be carried out by all the Members of the Organization, 
or by some, as the Council may decide. 7 Also the decisions are to be 
carried out by Member States both directly and in their capacities as 
members of appropriate international agencies. 8 

9. Regional Arrangements 

Under the Dumbarton Oaks Proposals the general principle was laid 
down that regional arrangements or agencies were permitted for dealing 
with such matters relating to the maintenance of international peace 

1 Ibid , Article 42. * Ibid., Article 43, paragraph 1. 

* Ibid., paragraph 3. 4 Ibid., Article 45. 

6 Ibid , Articles 46 and 47. 6 Ibid , Article 49. 

7 Ibid., Article 48, paragraph 1. 1 Ibid., paragraph 2. 
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and security as were appropriate for regional action, provided such 
arrangements or agencies and their activities were consistent with the 
purposes and principles of the Organization. 1 The Security Council 
was to encourage the settlement of disputes by such arrangements or 
agencies, and was to utilize such arrangements or agencies “for enforce- 
ment action under its authority,” but no enforcement action was to 
be undertaken under regional arrangements or by regional agencies 
“without the authorization of the Security Council.” 2 

The question of the relation of regional arrangements and agencies 
to the arrangements and agencies of the general international organiza- 
tion was one which concerned many states with limited or special inter- 
ests and commitments or which were or expected to be parties to special 
or limited arrangements for the maintenance of peace and security. 
No group of states was more concerned than the American Republics, 
which, over a period of years, had developed a set of special commit- 
ments and agencies for the preservation of peace in the Western Hemi- 
sphere. By the Act of Chapultepec, adopted at the Mexico City Con- 
ference, March 3, 1945, the American Republics declared that for the 
duration of the war they would take common measures to deal with any 
threat or act of aggression against any one of them, and recommended 
that a treaty be concluded for the same purpose following the establish- 
ment of peace 8 Though it was declared that the arrangements and 
activities referred to should be consistent with the purposes and prin- 
ciples of the general international organization, when established, it 
w r as clear that there were certain difficulties in harmonizing such a system 
of regional obligations with the provisions of the Dumbarton Oaks plan, 
particularly in view of the fact that a non- American permanent member 
of the Security Council might prevent any decision of the Council 
authorizing action under such arrangements. 

The pressure for greater recognition of regional and other limited 
arrangements for the maintenance of peace came not alone from the 
American Republics On March 22, 1945, the League of Arab States 
was formed, 4 and its members became anxious to have full recognition 
accorded to it. France had negotiated a treaty of mutual assistance with 
the Soviet Union, directed against Germany, and was particularly 
anxious to preserve her freedom of action under this arrangement. 

At the San Francisco Conference these demands for greater recogni- 
tion of regional and limited arrangements and agencies received full 
consideration. While the general principle of subordination of regional 

1 Dumbarton Oaks Proposals, Chapter VIII, Section C, paragraph 1, p 315. 

* Ibid., paragraph 2. 

# Department of State, Bulletin , XII, p. 339. Argentina was not represented at the 
Conference but adhered later. 

4 UNCIO, The Pact of the League of Arab States , signed in Cairo , March 22, 1945 , 
Doc. 72, III/4/1. 
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arrangements and agencies to the purposes and principles of the Charter 
is retained, in the final text, certain amendments were introduced which 
considerably strengthened the position of such regional arrangements 
and agencies. Under the provisions of Article 52 of the Charter, Members 
of the United Nations which enter into such arrangements or constitute 
such agencies “ shall make every effort to achieve pacific settlement of 
local disputes through such regional arrangements or by such regional 
agencies before referring them to the Security Council.” 1 The Security 
Council is also required to encourage “the development of pacific settle- 
ment of local disputes through such regional arrangements or by such 
regional agencies.” 2 

The possibility of using regional arrangements and agencies as the 
basis for common action against acts of aggression without the require- 
ment of Security Council authorization was attained by the insertion 
in Chapter VII of a new Article 8 safeguarding the “inherent right of 
individual or collective self-defense.” By the provisions of this Article 
nothing in the Charter shall impair “the inherent right of individual 
or collective self-defense if an armed attack occurs against a Member 
of the United Nations, until the Security Council has taken the measures 
necessary to maintain international peace and security ” Measures 
that are taken under this Article are to be immediately reported to the 
Security Council and are not in any way to “affect the authority and 
responsibility” of that body. 

Finally, while the Charter provides that no enforcement action shall 
be taken under regional arrangements or by regional agencies without 
Security Council authorization, it makes an exception of “measures 
against any enemy state . . . provided for pursuant to Article 1 107 or 
in regional arrangements directed against renewal of aggressive policy 
on the part of any such state, until such time as the Organization may, 
on request of the Governments concerned, be charged with the respon- 
sibility for preventing further aggression by such a state 1 ” 4 

Under the Charter, as finally adopted, there can be little doubt that 
greater freedom is given to states to take action under regional and 
limited arrangements without strict control by the Security Council. 
Whether this operates in the long run to weaken or to strengthen the 
general system of the Charter for the maintenance of international peace 
and security remains for the future to determine 

10. Economic and Social Cooperation 

Of all the provisions of the Dumbarton Oaks plan, those relating to 
Arrangements for International Economic and Social Cooperation were 
subjected to the most extensive and significant modification at the 

1 Charter of the United Nations, Article 52, paragraph 2. 

1 Ibid., paragraph 3. 1 Ibid., Article 51. 4 Ibid., Article 53, paragraph 1. 
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United Nations Conference. In part this was due to the nature of the 
problems involved which excluded them largely from the area of political 
maneuver, but it was also the result of strong and persistent pressures 
that were brought to bear by certain delegations and by groups and 
organizations largely unofficial in character. 1 While the basic approach 
and plan of the Dumbarton Oaks Proposals were retained, the changes 
that were introduced went far in making precise and definite a plan 
which was nebulous in certain respects and which imposed on Members 
few specific commitments. 

The provisions of the Charter are based on the premise that a neces- 
sary condition of the maintenance of international peace and security 
is the creation generally throughout the world of “conditions of stability 
and well-being.” 2 * It is only under such conditions that “peaceful and 
friendly relations among nations based on respect for the principle of 
equal rights and self-determination of peoples” can exist. With a view 
to the creation of such conditions, the United Nations undertake to 
promote “higher standards of living,” “full employment,” “conditions 
of economic and social progress and development,” “solutions of inter- 
national economic, social, health, and related problems,” “international 
cultural and educational cooperation,” and “universal respect for, and 
observance of, human rights and fundamental freedoms for all without 
distinction as to race, sex, language, or religion.”* Also, Members of 
the Organization “pledge themselves to take joint and separate action 
in cooperation with the Organization” for the achievement of these 
purposes. 4 

While the Charter in principle accepts the idea that specialized organ- 
izations enjoying a large measure of autonomy will continue to exist 
or come into being for the purpose of facilitating international cooperar 
tion in the fields of economic, social and cultural relations, it nevertheless 
clearly and explicitly defines the authority of the Organization with 
respect to the establishment of such specialized organizations and the 
coordination of their activities. Thus it is provided that the Organization 
“shall, where appropriate, initiate negotiations among the states con- 
cerned for the creation of any new specialized agencies required for the 
accomplishment of the purposes” of the Organization. 6 Furthermore, 

1 Forty-two private national organizations were invited to send representatives 
to San Francisco to serve as Consultants to the United States Delegation. Regular 
meetings were held by the Consultants with the Chairman and members of the United 
States Delegation and a liaison staff kept the Consultants in continuous contact with 
the work of the Conference Through these contacts the Consultants were largely 
instrumental m the introduction into the final Charter of certain important pro- 
visions, particularly relating to economic and social cooperation. See Charter of the 

Untied Nations, Report to the President on the Results of the San Francisco Conference , 
etc., cited above, p. 27 # 

* Charter of the United Nations, Article 55. 1 Ibid. 

4 Ibid,, Article 56. s Ibid., Article 59. 
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it is provided that the various specialized agencies “established by inter- 
governmental agreement and having wide international responsibilities, 
as defined in their basic instruments” shall be brought into relationship 
with the United Nations Organization, 1 and the Organization “shall 
make recommendations for the coordination of the policies and activities 
of the specialized agencies.” 2 Responsibility for the discharge of these 
functions is vested in the General Assembly, and under the authority 
of the General Assembly, in the Economic and Social Council.® 

The Economic and Social Council consists of eighteen Members of the 
United Nations elected by the General Assembly. 4 Each member has 
one vote. 6 All decisions are taken by a majority vote of those present 
and voting. 6 The Council “shall set up” commissions in the economic 
and social fields and for the promotion of human rights and such other 
commissions as may be required. 7 It may make arrangements for repre- 
sentatives of specialized agencies to participate in its deliberations, with- 
out vote, and for its representatives to participate in the deliberations 
of the specialized agencies. 8 

The functions and powers of the Economic and Social Council are 
defined in the Charter in considerable detail, in fact more precisely than 
in the Dumbarton Oaks Proposals. The Council, along with the General 
Assembly and under its authority, is made responsible for the discharge 
of the functions of the Organization in the economic and social fields * 
In order that it may discharge these functions, the Council is specifically 
empowered 10 to: 

(1) “make or initiate studies and reports with respect to inter- 
national economic, social, cultural, educational, health, and related 
matters”; 

(2) “make recommendations with respect to any such matters to 
the General Assembly, to the Members of the United Nations, and to 
the specialized agencies concerned”; 

(3) “make recommendations for the purpose of promoting respect 
for, and observance of, human rights and fundamental freedoms for 
all”; 

(4) “prepare draft conventions for submission to the General 
Assembly, with respect to matters falling within its competence”; 

(5) call international conferences on matters coming within its 
competence; 

(6) enter into agreements with specialized agencies defining the 
terms on which each agency shall be brought into relationship with 
the Organization, subject to approval by the General Assembly; 

1 Ibid., Article 57. * Ibid., Article 58. 

9 Ibid , Article 60. 4 Ibid., Article 61, paragraph 1. 

# Ibid., Article 67, paragraph 1. 8 Ibid., paragraph 2. 

7 Ibid., Article 68. • Ibid., Article 70. 

• Ibid., Article 60. 10 Ibid , Articles 62-66. 
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(7) ‘‘coordinate the activities of the specialized agencies through 
consultation with and recommendations to such agencies and through 
recommendations to the General Assembly and to the Members of 
the United Nations”; 

(8) take appropriate steps to obtain reports from the specialized 
agencies and communicate its observations on these reports to the 
General Assembly; 

(9) furnish information to the Security Council ; 

(10) perform services at the request of Members of the Organization 
and at the request of specialized agencies, subject to the approval of 
the General Assembly. 

The Council is to perform such functions as fall within its competence 
in connection with the carrying out of Assembly recommendations. 1 It 
is also to “assist the Security Council upon its request.” 2 Furthermore, 
it “shall perform such other functions ... as may be assigned to it by 
the General Assembly.” 3 

A comparison of the provisions of the Charter bearing on economic and 
social cooperation with the relevant provisions of the Covenant of the 
League of Nations indicates the great advance that has been made in 
the conception of organized international cooperation in this field. In 
large part, this advance is the result of the substantial achievements 
of the League of Nations which far surpassed the modest promise of the 
provisions of the Covenant. A more important consideration, however, 
is probably the general recognition that has come to exist of the close 
interrelation of political and economic and social problems, and of the 
opportunities for achieving substantial results through international 
cooperation in dealing with economic and social problems where the 
need is obvious and political considerations do not necessarily stand in 
the way of agreement. 

11. Administration of Non-Self -Governing Territories 

The provisions of the Charter with respect to non-self-goveming 
territories are new, the Dumbarton Oaks Proposals having contained 
nothing on this matter. The Conference at the loginning had no specific 
proposals before it. Proposals however were subsequently submitted 
by the Delegations of Australia, China, France, the Soviet Union, the 
United Kingdom and the United States. On the basis of these proposals 
and after careful study and consultation a working paper was prepared 
and adopted by Committee II/4 as the basis of its subsequent discus- 
sions. 4 The plan which was finally adopted by the technical committee, 

1 Ibid., Article 66, paragraph 1. * Ibid., Article 66. 

9 Ibid , Article 66, paragraph 3. 

4 UNCIO, Proposed Working Paper for Chapter on Dependent Territories and 
Arrangements for International Trusteeship, Doc. 323, 11/4/12; see this volume, p 328. 
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and, with some changes of form, by the Coordination Committee and 
the Conference, represented a fusion of different plans and points of 
view. In a real sense, it was a compromise, or perhaps better, a series 
of compromises. 

The provisions of the Charter bearing on the subject of non-self- 
goveming territories are contained in three separate chapters: XI {Dec- 
laration Regarding Non-Self Governing Territories); XII (. International 
Trusteeship System); and XIII {The Trusteeship Council ). The Dec- 
laration Regarding NonrSelf -Governing Territories represents a definite 
advance over anything hitherto attempted, even under the mandates 
system of the League of Nations. It provides that all Members of the 
United Nations which “have or assume responsibilities for the adminis- 
tration of territories whose peoples have not yet attained a full measure 
of self-government” recognize the principle that “the interests of the 
inhabitants of these territories are paramount” and accept the obligation 
“to promote to the utmost . . . the well-being of the inhabitants of these 
territories.” 1 To this end, they accept the specific obligations “to ensure 
. . . their political, economic, social, and educational advancement, 
their just treatment, and their protection against abuses”; “to develop 
self-government, to take due account of the political aspirations of the 
peoples, and to assist them in the progressive development of their free 
political institutions”; “to further international peace and security”; 
“to promote constructive measures of development”; and to transmit 
regularly to the Secretary-General “statistical and other information 
of a technical nature relating to economic, social, and educational condi- 
tions.” 2 It is to be noted that these commitments, except the last, apply 
to all non-self-governing territories whether or not they are brought 
under the international trusteeship system provided in the Charter. 

In addition, the Charter provides for the establishment of “an inter- 
national trusteeship system for the administration and supervision of 
such territories as may be placed thereunder by subsequent individual 
agreements.” 8 The basic objectives of this system are defined in detail 
as follows: 4 

а. to further international peace and security; 

б. to promote the political, economic, social and educational advancement 
of the inhabitants of the trust territories, and their progressive development 
towards self-government or independence . . .; 

c. to encourage respect for human rights and for fundamental freedoms for 
all without distinction as to race, sex, language, or religion, and to encourage 
recognition of the interdependence of the peoples of the world; and 

d. to ensure equal treatment in social, economic, and commercial matters for 
all Members of the United Nations and their nationals, and also equal treatment 
for the latter in the administration of justice. . . . 


1 Charter of the United Nations, Article 73. 

* Ibid., Article 75. 


3 Ibid. 

4 Ibid., Article 76. 
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It is stated that the system shall apply to such territories in the follow- 
ing categories ‘‘as may be placed thereunder by means of trusteeship 
agreements: 1 

a . territories now held under mandate; 

b. territories which may be detached from enemy states as a result of the 
Second World War; and 

c. territories voluntarily placed under the system by states responsible for 
their administration. 

It is to be especially noted that there is no commitment for specific 
areas. Unlike the provisions of the League Covenant which at least 
created a moral obligation that certain areas would be brought under 
the mandates system provided for under Article 22, the provisions of the 
Charter place no express obligation of any kind on Members of the United 
Nations to place territories under their control under the trusteeship 
system Whether the territories referred to are to be placed in the cate- 
gory of trust territories, and on what terms, is made to depend entirely 
upon individual agreements, subsequently approved by the General 
Assembly. 2 * 

Provision Ls also made that in any trusteeship agreement an area or 
areas of special strategic importance may be designated “a strategic 
area or areas ” 8 The result of such designation will be to make the 
Security Council, instead of the General Assembly, responsible for the 
exercise of all functions of the United Nations with regard to trustee- 
ship agreements relating thereto. 4 The basic objectives of the trustee- 
ship system are to apply, however, and the Security Council is expected 
to avail itself of the services of the Trusteeship Council in the perform- 
ance of its functions. 

The functions of the United Nations with respect to trusteeship agree- 
ments for all areas not designated as strategic areas are to be exercised 
by the General Assembly. 6 The Trusteeship Council, acting under the 
authority of the General Assembly, is to assist that body in carrying 
out its functions. 6 The Council is to consist of those Members adminis- 
tering trust territories, permanent members of the Security Council 
which are not administering trust territories, and as many other Mem- 
bers of the Organization elected by the General Assembly as may be 
necessary to ensure that the total number is equally divided between 
those administering trust territories and those who are not. 7 

The General Assembly “and, under its authority, the Trusteeship 
Council” are given certain specific powers to enable them to carry out 
their functions. They may consider reports submitted by the adminis- 

1 Ibid , Article 77. 

* Ibid , Article 82. 

5 Ibid , Article 85, paragraph 1. 

7 Ibid , Article 86, paragraph 1 . 


* Ibid., Article 79. 

4 Ibid., Article 83. 

6 Ibid., paragraph 2. 
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taring authority which that authority is required to make, 1 accept peti- 
tions and examine them in consultation with the administering authority, 
“provide for periodic visits to the respective trust territories at times 
agreed upon with the administering authority,” and do such other things 
as the trusteeship agreements may permit. 2 

As compared with the League of Nations Covenant, the Charter 
system is clearly a step forward in so far as it establishes a set of prin- 
ciples binding upon all Members which govern non-self-goveming terri- 
tories. On the other hand, in so far as the trusteeship system itself is 
concerned, there is less advance assurance under the Charter than there 
was under the mandates system that trust territories (or mandated 
territories as they were called under the Covenant) will actually be 
established. Furthermore, much greater freedom is accorded to inter- 
ested states not only to determine whether given territories will be set 
up as trust territories but also to determine the conditions under which 
the trusteeship system is to operate. Vesting responsibility for the 
exercise of the functions of the United Nations in the General Assembly, 
and under its authority, in a Trusteeship Council, is clearly a step in 
advance, as it gives assurance of a more effective supervision by the 
international authority. Certainly it represents a useful advance over 
the League system that the power of inspection on the spot is granted, 
even though the exercise of this power is hedged about by a restriction 
in the interest of the administering territory. Placing strategic areas 
under a special regime, with the Security Council exercising the functions 
otherwise vested in the General Assembly, was probably a necessary 
concession to political expediency and the over-all requirements of 
security. In any case, it does not represent a retrogressive step in com- 
parison with the provisions of the Covenant since under the mandates 
system the Council was responsible for exercising the functions of the 
League in all cases. 


12, Miscellaneous Provisions 

There were a number of matters which, it had been recognized, needed 
to be covered in the Charter that had not received attention in the Dum- 
barton Oaks Proposals. Thus there was nothing in the Proposals regard- 
ing the registration of treaties though this matter had been judged suffi- 
ciently important by the framers of the League Covenant to justify 
the giving of one whole article to it.* Four articles of the Charter are 
devoted to matters of this kind. They provide for the registration of 
treaties, it being prescribed that a treaty which is not so registered can- 
not be invoked before an organ of the United Nations, 4 the superiority 

1 Ibid., Article 88. * Ibid., Article 87. 

* Covenant, Article 18. 

4 Charter of the United Nations, Article 102. 
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of obligations under the Charter over obligations under other inter- 
national agreements, 1 the enjoyment by the Organization of such legal 
capacity in the territory of each of its Members as is necessary to the 
performance of its functions, 2 * and the enjoyment by the Organization, 
its officials and the representatives of its Members in the territory of 
each Member of such privileges and immunities as are necessary to the 
performance of the purposes and functions of the Organization.* 

The Charter repeats in modified phraseology the provision of the 
Dumbarton Oaks Proposals under which, during the transitional period, 
the signatories of the Moscow Four-Power Declaration assume special 
responsibilities for the maintenance of international peace and security. 
The changes in phraseology which have been made are intended to 
clarify the meaning of these provisions, particularly by making clear 
the procedure by which this transitional period is to be terminated, 
and by defining the meaning of “ enemy states” as used in the second 
paragraph of Article XII of the Dumbarton Oaks Proposals. Under 
the Charter it is explicitly stated that the special responsibility of the 
signatories of the Moscow Declaration will continue only “pending 
the coming into force of such special agreements referred to in Article 43 
as in the opinion of the Security Council enable it to begin the exercise 
of its responsibilities under Article 42.” 4 * 

13. Entrance into Force and Revision of Charter 

The original Dumbarton Oaks Proposals contained no provision 
governing the entrance into force of the Charter when adopted. One 
of the amendments proposed by the Sponsoring Governments provided 
that the Charter should come into force “after its ratification in accord- 
ance with their respective constitutional processes by the Members of 
the Organization having permanent seats on the Security Council and 
by a majority of the other Members of the Organization.” This was 
in substance accepted by the Conference. 6 In accordance with this 
provision, the Charter entered into force on October 24, 1945, following 
the deposit of ratifications by the permanent members of the Security 
Council and twenty-four other signatories. 6 

The Dumbarton Oaks Proposals contained a chapter 7 describing the 
procedure by which the Charter might be amended, but contained no 
provision with regard to the holding of a special conference to review 
and recommend the extensive revision of the Charter. One of the amend- 
ments proposed by the Sponsoring Governments made provision, how- 

1 Ibid., Article 103. 1 Ibid., Article 104. 

* Ibid ., Article 105. 4 Ibid ., Article 106. 

1 Ibid., Article 110. 

8 Department of State, Bulletin , XIII, p. 679; see this volume, p. 385. 

7 Chapter XI, see this volume, p. 317. 
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ever, for the holding of such a constitutional conference, upon decision 
by three-fourths vote of the General Assembly concurred in by vote 
of any seven members of the Security Council. 

At the Conference, the provision of the Dumbarton Oaks Proposals 
regarding amendments was accepted with one modification. In order 
somewhat to equalize the position of the smaller powers, the original 
text was changed so that ratification by two-thirds of the Members of 
the Organization, including all permanent members of the Security 
Council, is necessary in order for an amendment to enter into force 1 
This makes it necessary for a larger number of the smaller states to 
ratify the amendment than was required by the Dumbarton Oaks Pro- 
posals, and thereby increases their relative power. 

The idea of making special provision for a constitutional conference 
to review the Charter and recommend changes therein was generally 
accepted. There was disagreement, however, with regard to the procedure 
to be followed, and, more particularly, with regard to the desirability of 
setting a time limit at the conclusion of which such a conference would 
automatically be held. After extensive discussion and after various 
proposals had failed of adoption by the necessary two-thirds vote, a 
compromise formula was proposed by the American Delegation and 
adopted. Under the arrangement finally approved, such a conference 
may be called by a two-thirds vote of the General Assembly with the 
Security Council concurring by vote of any seven of its members If 
such a conference is not called before the tenth annual session of the 
General Assembly, the proposal to call such a conference is to be placed 
on the agenda of that session of the General Assembly, and may lie 
adopted by a majority vote of that body and a vote of seven members 
of the Security Council. 2 Thus, while there is no guarantee that a General 
Conference will be held at any specified time or within any defined period, 
there is an assurance that the proposal to hold such a conference will 
be considered and furthermore favorable action is facilitated by the 
requirement that only a majority vote of the General Assembly is 
necessary to the adoption of the proposal by that body. 

Setting up the Organization 

Consideration was also given at the Conference to the question of the 
initial setting-up of the United Nations Organization. It was recog- 
nized that with the successful conclusion of its work the Conference 
would terminate its existence. On the other hand, the Organization 
envisaged in the Charter could not come into existence until the Charter 
had been ratified by the requisite number of states and these ratifications 
had been deposited. It was also recognized that before the Organization 

1 Charier of the United Nations , Article 108. * Ibid., Article 109. 
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could be established there was a vast amount of preparatory work to 
be done. If this work could be undertaken immediately, the United 
Nations could be set up as a working organization with a minimum of 
delay once the necessary number of ratifications were deposited. 

It was consequently decided at the United Nations Conference to 
conclude certain interim arrangements so that this preliminary work 
could be undertaken immediately. By an agreement signed on June 26, 
1945, 1 2 a Preparatory Commission was established “for the purpose of 
making provisional arrangements for the first sessions of the General 
Assembly, the Security Council, the Economic and Social Council, and 
the Trusteeship Council, for the establishment of the Secretariat, and 
for the convemng of the International Court of Justice/ 7 2 

The Commission was to consist of one representative of each govern- 
ment signatory of the Charter. 3 When not in session, its functions and 
powers were to be exercised by an Executive Committee composed of 
the representatives of those governments represented on the Executive 
Committee of the Conference. The Commission was to be assisted by 
an Executive Secretary “who shall exercise such powers and perform 
such duties as the Commission may determine,” and by such staff as 
might be required. 4 The specific functions of the Commission included 
the following: 6 

1 Convocation of General Assembly in its first session. 

2 Preparation of provisional agenda for the first sessions of the 
principal organs of the Organization, and preparation of documents 
and recommendations relating to all matters on these agenda. 

3 Formulation of recommendations regarding the possible transfer 
of certain functions, activities, and assets of the League of Nations 
to the United Nations on terms to be arranged. 

4 Examination of problems involved in the establishment of rela- 
tionships between the specialized intergovernmental organizations 
and agencies and the Organization. 

5. Issuance of invitations for the nomination of candidates for the 
International Court of Justice in accordance with the provisions of 
the Statute. 

6. Preparation of recommendations concerning arrangements for 
the Secretariat. 

7. Preparation of recommendations concerning the location of the 
permanent headquarters of the Organization. 

The agreement provided that the seat of the Commission should be 
in London. The first meeting of the Commission was held in San Fran- 


1 For text, see this volume, p 379. 

2 Interim Arrangements, etc., Article 1. 

* Ibid., Article 2. 


4 Ibid., Article 3. 
1 Ibid., Article 4. 
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cisco on June 27, the day following the date of the signing of the Charter. 
It was provided that the next meeting should be held upon the call of 
the Executive Committee “as soon as possible after the Charter of the 
Organization comes into effect and whenever subsequently it considers 
such a session desirable.” 1 The agreement further provided that the 
Commission should cease to exist upon the election of the Secretary- 
General of the Organization, at which time its property and records 
would be transferred to the Organization. 2 

The Interpretation of the Charter 

As has already been pointed out, the Charter is an agreement between 
states, not a constituent act of the peoples of the world. It is an instru- 
ment of cooperation between the Members of the United Nations Organ- 
ization who, according to the first principle of Article 2, retain their 
“sovereign equality.” In our endeavor to understand the meaning of 
the Charter — what its purposes are, what are the obligations of Mem- 
bers of the United Nations Organization, what are the functions and 
powers of its organs — it is important to bear in mind this basic char- 
acter of the document. Chief Justice Marshall, in interpreting the Con- 
stitution of the United States, justified the doctrine of liberal interpre- 
tation on the ground that it was a constitution that the Court was inter- 
preting. In a sense the Charter is also a constitution. However, it 
would be disregarding the plain intent and purpose of some of the more 
powerful and influential governments represented at San Francisco, 
governments whose cooperation is necessary to the success of the Organ- 
ization, if we assumed that the Charter was not also a treaty between 
states to be interpreted according to the principles of treaty interpretation 

This conclusion, however, does not exclude the possibility of applying 
a rule of liberal interpretation to the Charter's provisions. While the 
basic principle of interpretation is that “words must be interpreted 
in the sense which they normally would have in their context,” * in 
the case where the words used are not clear, there is the opportunity 
to apply principles of liberal construction. Formerly the rule rather 
commonly applied was that words should be interpreted strictly in 
favor of national sovereign rights. Today the better view would seem 

l Tbid, Article 6. The first meeting of the Executive Committee was held in 
London on August 16, 1945. The Charter entered into force on October 24, following 
the deposit of ratifications by the five permanent members of the Security Council 
and a majority of the other 46 signatories of the Charter Department of State, 
Press Release no. 798, October 24, 1945. The Preparatory Commission met on 
November 23 to act on the recommendations of the Executive Committee, and con- 
cluded its work on December 23. The General Assembly had its first mating in 
London on January 10, 1946. 

* JWtf., Article 7 

* Advisory Opinion of the P C.I. J. in Polish Postal Service in Danzig Case, Pub- 
lications of P.C.I.J., Series B, no. 11, p. 39. 
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to be that consideration should be given to the general purposes of the 
parties on the assumption that parties intend to achieve the purposes 
they declare within the limits of the permissible interpretation of the 
words used. 1 Furthermore, the effect of such liberal interpretation of 
the provisions of the Charter relating to the powers and functions 
of the organs of the UNO will not be seriously to restrict the 
sovereignty of Members since in most cases the organs only have powers 
of recommendation. 

In interpreting the Charter, we encounter one very special problem 
of treaty interpretation, namely, that of the weight to be attached to 
preparatory work (travaux pr^paratoires). The general principle to 
be followed seems reasonably clear. In the words of the Permanent 
Court of International Justice “ there is no occasion to have regard 
to preparatory work if the text of a convention is sufficiently clear in 
itself.” 2 * But the practice of the Permanent Court seems clearly to 
support the view that preparatory work should be consulted with a 
view to determining the true intent of the parties where there is any 
doubt as to the meaning of the words used. 8 We would thus seem to be 
justified in making extensive and fairly detailed reference to the discus- 
sions that took place in UNClO, not only to give some understanding 
of the play of forces that occurred, but also to throw light on the actual 
meaning of the Charter. However, a word of caution must be introduced 
It must be remembered that the Charter is an agreement between all 
the states that ratify it, and consequently statements of interpretation 
cannot be accepted as conclusive unless there is clear evidence that they 
have been generally accepted. The statement of interpretation of the 
Yalta voting formula submitted by the Delegations of the Sponsoring 
Governments and France 4 threw important light on the intentions of 
these governments and the conflict of views that prevailed in the Con- 
ference, and gives an important clue to the manner in which Article 27 
is likely to be interpreted in practice, but it was made very clear in the 
course of discussions that the interpretation was not necessarily accepted 
by the Conference. On the other hand, the statement with regard to the 
right of withdrawal 5 recommended by Committee 1/2 and approved by 
the Commission and the Conference, with a relatively minor reservation 
by the Delegation of the Soviet Union, clearly stands as an authoritative 
indication of the intent of the parties and must govern the interpretation 
of the provisions of the Charter. 

1 See Hyde, C C., International Law , Chiefly as Interpreted and Applied by the 
United States , Boston, Little, Brown, 3 vols., 1945, 2nd rev ed , II, p. 1494. 

* Judgment of the PC.I.J in the Case of the S. S Lotus , Publications of the 
P C.I.J., Series A, no 10, p 16 

* Hyde, op cit , II, p 1492; Hudson, Manley O , The Permanent Court of Inter- 
national Justice , 1920-1942. A Treatise , N. Y., Macmillan, 1943, p. 652. 

4 See this volume, p. 330. 1 Ibid., p 87. 
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The Future op UNO 


The Charter which was written at San Francisco has been received 
with general approval. There has also been a healthy realization that 
while agreement on the Charter is the necessary first step to the organ- 
ization of international peace and security, there is a lot of important 
work which remains to be done. The Charter at most provides a means 
of cooperation for the adjustment of differences and the achievement of 
common purposes. Its success will depend wholly upon the use that 
is made of it. That in turn will depend upon the policies of governments, 
and more fundamentally, upon the understanding which peoples come 
to have of the nature of the Organization and the conditions necessary 
to its success. The creation of such an understanding is the big educa- 
tional task which we face in the months and years ahead. 

It is easy enough to criticize the provisions of the Charter, and to 
point out its weaknesses and defects. While undoubtedly there are 
important advances that have been made in it, the case for the supe- 
riority of the Charter to the Covenant as an international constitutional 
document is not easy to establish. That however does not mean that 
the United Nations, like the League of Nations, must fail The League 
failed largely because it did not succeed in getting sufficiently broad sup- 
port from peoples and governments. The United States never joined; 
the Soviet Union did not join until very late; other states though mem- 
bers failed to give it full support. The Charter of the United Nations 
has received wider acceptance. All the nations which were associated 
together in World War II have become Members and we can hope that 
with the war experience fresh m their minds they will cooperate in good 
faith and strong purpose for the maintenance of a long period of peace 
But, again, this will not come to the world as manna from heaven. Such 
successes as come to the United Nations as an organized effort to keep 
the peace and promote the general well-being of peoples will be entirely 
due to the steady and intelligent efforts of peoples and their governments. 



PART II 

COMMENTARY ON ARTICLES 


51 




CHARTER 

OF THE UNITED NATIONS 

WE THE PEOPLES OF THE UNITED NATIONS 
DETERMINED 

to save succeeding generations from the scourge of war, which twice in 
our lifetime has brought untold sorrow to mankind, and 
to reaffirm faith in fundamental human rights, in the dignity and worth 
of the human person, in the equal rights of men and women and of 
nations large and small, and 

to establish conditions under which justice and respect for the obliga- 
tions arising from treaties and other sources of international law can be 
maintained, and 

to promote social progress and better standards of life in larger freedom, 
AND FOR THESE ENDS 

to practice tolerance and live together in peace with one another as 
good neighbors, and 

to unite our strength to maintain international peace and security, and 
to ensure, by the acceptance of principles and the institution of methods, 
that armed force shall not be used, save in the common interest, and 
to employ international machinery for the promotion of the economic 
and social advancement of all peoples, 

HAVE RESOLVED TO COMBINE OUR EFFORTS 
TO ACCOMPLISH THESE AIMS. 

Accordingly, our respective Governments, through representatives 
assembled in the city of San Francisco, who have exhibited their full 
powers found to be in good and due form, have agreed to the present 
Charter of the United Nations and do hereby establish an international 
organization to be known as the United Nations. 

Origin of Preamble. The Dumbarton Oaks Proposals did not contain 
any preamble. Those provisions relating to motives and intent which are 
customarily placed in the preamble were contained in the first two 
chapters of the Proposals, dealing with “Purposes” and “Principles.” 
However, several delegations at the United Nations Conference on 
International Organization 1 proposed that there should be a preamble 
to the Charter. The most important of these proposals was that made 
by Field Marshal Smuts, the chairman of the Delegation of the Union 
of South Africa. 


1 Subsequently referred to as UNCIO, 
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On the basis of this and other proposals, this Preamble was drafted 
and inserted in the Charter. The process by which it was drafted was 
not conducive to the production of a literary and inspiring text. The 
Smuts draft was revised and put into tentative form by a technical 
committee on which each of the fifty governments participating in the 
work of the Conference was represented. The committee draft was 
subsequently reviewed by the Coordination Committee and apparently 
approved only because time did not permit a fresh approach to the 
problem. Last minute changes, deemed necessary to put the text 
into grammatical form, were made by the Steering Committee. 

It was recognized in the technical committee discussions that it was 
difficult, practically impossible, to draw a sharp and clear-cut distinction 
between the Preamble, the statement of “Purposes” (Article 1) and 
the enumeration of governing “Principles” (Article 2). Such a differ- 
entiation was, however, attempted in these words: 

(а) The “Preamble” introduces the Charter and sets forth the declaied 
common intentions which brought us together in this Conference and moved us 
to unite our will and efforts, and made us harmonize, regulate, and organize our 
international action to achieve our common ends. 

(б) The “Purposes” constitute the raison d'etre of the Organization. They 
are the aggregation of the common ends on which our minds met, hence, the 
cause and object of the Charter to which member states collectively and sev- 
erally subscribe. 

(c) The chapter on “Principles ” sets, in the same order of ideas, the methods 
and regulating norms according to which the Organization and its members 
shall do their duty and endeavor to achieve the common ends. Their under- 
standings should serve as actual standards of international conduct. 1 

The committee was forced to admit however that the distinction between 
the three parts was “not particularly profound.” 

Legal Force. The legal force of a preamble is a matter concerning which 
different views are held. There are authorities w ho claim that the pre- 
amble is just as binding as any other part of an international instrument, 
that it is part and parcel of the agreement. Others, however, claim 
that a preamble does not have exactly the same effect as other provisions 
of a treaty. They hold that the legally binding provisions arc to be 
found in subsequent articles and that the preamble only has legal value 
in so far as it throws light on the intentions of the parties. According 
to this point of view, the preamble is an ideological and political intro- 
duction where the parties state their aims and views. The preamble 
will under these conditions only be of legal importance if and when 
there are doubts about the interpretation of other stipulations. In such 
cases one may refer to the preamble for guidance. 

The view of the technical committee of the Conference was that all 

1 UN CIO, Report of Rapporteur of Committee 1 to Commission I, Doc. 944, 
1/1/34 (1), p. 1-2. 
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provisions of the Charter, “being in this case indivisible as in any other 
legal instrument, are equally valid and operative.” Each is to be con- 
strued and applied “in function of the others.” 1 

It is clear of course that while the Preamble is an integral part of the 
Charter, it does not set forth the basic obligations of the Members. 
Nevertheless, the Preamble has significance as a statement of the basic 
motivating ideas of the Charter and of the purposes which the framers 
had in view. There can be little doubt that its words can be used 
as evidence of these ideas and purposes in any interpretation of the 
provisions of the Articles that follow. Thus within the limits of its 
purpose and character, it has the same legal value as other parts of the 
Charter. 2 

“We the peoples of the United Nations.” The insertion of these words 
was proposed by the Delegation of the United States. The purpose 
was to emphasize that the Charter is an expression of the will of the 
peoples of the world and is primarily concerned with their welfare. The 
proposal was inspired by the opening words of the Constitution of the 
United States. Its adoption constituted an important departure from 
past practice which had been, as in the case of the Covenant of the 
League of Nations, to regard states or their governments as parties to 
such international instruments. It was necessary, however, in drafting 
the Charter to recognize that, even though the Charter reflected the 
resolution of peoples, the actual agreement must, of necessity, be between 
governments. Consequently, the preamble concludes with the words: 
“Accordingly our respective Governments, through representatives 
assembled in the city of San Francisco, . . . have agreed to the present 
Charter of the United Nations ” 

Purposes and Principles Set Forth m Preamble. The Preamble consists 
of a solemn affirmation of purposes in the name of “We the peoples of 
the United Nations” and a statement of principles of policy to be fol- 
lowed in the pursuit of these purposes. Inevitably, as we have seen, 
its terms to a large extent duplicate the more detailed enumeration of 
purposes and principles contained in Articles 1 and 2. 

The first purpose stilted is to save coming generations from the scourge 
of war. Here the word “war” is used instead of the word “force.” It 
is quite clear that this is not meant in any way to limit the obligations 
of Article 2, paragraph 4, which applies to the threat or use of “force.” 
War is here used not in its strict legal sense but as a popular expression 
describing the use of armed force in international relations. 

The reaffirmation of “faith in fundamental human rights, in the 
dignity and worth of the human person, in the equal rights of men and 

1 Ibid., p. 2. 

2 Ibid., p. 2-3; Charter of the United Nations , Report to the President on the Results 
of the San Francisco Conference , etc., cited above, p. 34-5. 
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women” is a purpose which commands wide and earnest support among 
the peoples of the United Nations. In the Declaration by United Nations 
of January 1, 1942, they had recognized that victory in the war against 
the Axis powers was necessary “to defend life, liberty, independence 
and religious freedom, and to preserve human rights and justice in their 
own lands as well as in other lands. ” To many this represents the essence 
of the way of life which the United Nations have been engaged in defend- 
ing against Axis aggression. Many at the Conference desired to incor- 
porate in the Charter an international bill of rights further implementing 
this basic objective. Although this was not done, numerous Articles 
of the Charter are specifically intended to promote action in the direction 
indicated by this reaffirmation 1 The phrase “and of nations large and 
small” appears to introduce the idea of equal rights of states 2 which is 
again affirmed in paragraph 2 of Article 1 and paragraph 1 of Article 2. 

The third of the general purposes set forth in the Preamble is the 
establishment of “conditions under which justice and respect for the 
obligations arising from treaties and other sources of international law 
can be maintained.” The “other sources of international law” referred 
to are apparently those enumerated in Article 38 of the Statute of the 
International Court of Justice. 3 Obviously the “conditions” which arc 
here referred to include the existence of organized procedures for settling 
disputes peacefully and suitable arrangements for keeping recalcitrant 
states from disturbing the peace. Broadly conceived, however, these 
conditions would seem to include such economic and social rela- 
tions between states as will make it possible for all peoples to enjoy 
decent standards of living and general well-being and will thereby make 
easier the task of maintaining an order based on respect for law. 

The promotion of “social progress and better standards of life in 
larger freedom” is given as a separate and final general purpose. This 
purpose finds more detailed exposition in Article 1, paragraph 3. Its 
implementation is provided for particularly in Chapters IX and X. 

1 See particularly Articles 1, paragraphs 2 and 3; 8; 13; 55; 62; 68; and 76 

•The Charter employs the words “state, ” “nation,” “people,” and “Member,” 
with the following meanings: 

State — a people occupying a definite territory under a government that has 
reached such a stage m its development as to permit the admission of the political 
entity m question as a Member of the United Nations. 

Nation — used m the Charter as synonymous with state, and not as referring to a 
people with a common culture irrespective of form of political organization. 

People — the inhabitants of a state or of a territory which has not yet reached the 
degree of political development and stability necessary to statehood. 

Member — a state which has deposited its ratification of the Charter under the 
terms of Article 110 or which has been admitted to membership under the terms of 
Article 4, and which has not been expelled or voluntarily withdrawn from member- 
ship. The word is used without capitalization to refer to a Member in its capacity 
as member of an organ of the United Nations. 

1 For text of The Statute of the International Court of Justice , see this volume, p. 365. 
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The phrase “in larger freedom” suggests a conception of freedom akin 
to that developed in President Roosevelt’s annual message to Congress 
of January 6, 1941 in which he listed “four essential human freedoms”: 
“freedom of speech and expression — everywhere in the world,” “free- 
dom of every person to worship God in his own way — everywhere in 
the world,” “freedom from want — ... — everywhere in the world,” 
and “freedom from fear — ... — anywhere in the world.” 1 

The second part of the Preamble contains an enumeration of the 
specific policies which the peoples of the United Nations announce their 
determination to pursue in achieving the above ends. The present form 
of this part of the Preamble differs materially both from that of Marshal 
Smuts’ original draft 2 * and from that approved by Committee I/l. 8 In 
Marshal Smuts’ draft the first policy was treated as fundamental to the 
others. It was accepted that nations might “work together to maintain 
international peace and security” by the specific means which followed, 
four in number. The Committee text raised the second policy to the 
level of a fundamental commitment with the third and fourth treated 
as specific means for carrying it out. Considerable dissatisfaction with 
the Committee draft was expressed, but in the closing days of the Con- 
ference time did not permit the thorough revision or even rewriting of 
the Preamble which some would like to have seen. However, when the 
Draft Charter was submitted to the Steering Committee of the Con- 
ference for its approval preliminary to adoption by the Conference in 
plenary session serious exception was taken to the phraseology of the 
second part of the Preamble and it was adopted with the understanding 
that certain improvements in form were to be made. The present text 
was the final result. 

The policy enunciated in the first clause is of a fundamental nature, 
and as we have seen, was originally intended by General Smuts to be 
the basic guiding principle of w hich the remainder w r ould be an elabora- 
tion. It would appear to be the affirmation of “the policy of the good 
neighbor” as stated by President Franklin D. Roosevelt in his inaugural 
address, March 4, 1933, in these words: 

“In the field of world policy I would dedicate this nation to the 
policy of the good neighbor — the neighbor who resolutely respects 
himself and, because he does so, respects the rights of others — the 
neighbor who respects his obligations and respects the sanctity of his 
agreements in and with a world of neighbors.” 4 

1 Documents on American Foreign Relations % III , 1940-41, Boston, World Peace 
Foundation, 1941, p. 33. 

* UNCIO, Documentation for Meetings of Committee I/l , Doc. 215, 1/1/10, p. 3. 

1 7Wd., Appendix to Rapporteur's Report , Committee I/l , Doc 945, 1/1/34 (1) (o), 
p. 1. 

4 Roosevelt's Foreign Policy , 1988-1941, N. Y., Wilfred Funk, Inc , 1942, p. 3. 
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The policies contained in the second and third clauses are reaffirmed 
in Article 1, paragraph 1 and Article 2, and detailed provision is made 
for their implementation in other parts of the Charter, especially 
Chapters VI and VII. 

The policy set forth in the fourth and final clause is reaffirmed 
in Article 1, paragraph 3, and detailed provisions for its implementa- 
tion are to be found in other parts of the Charter, especially Chapters 
IX to XIII. 

Name of the Organization. In the Dumbarton Oaks Proposals it had 
been suggested that the new Organization should be given the name 
“The United Nations.” This title had been suggested by President 
Roosevelt, and by Field Marshal Smuts of the Union of South Africa 
in an address before the two Houses of the British Parliament on Octo- 
ber 21, 1942. 1 The idea back of this suggestion was, first of all, that this 
name accurately described the kind of organization necessary to the 
achievement of common purposes, and, secondly, that it had already 
been given recognition in the Declaration by United Nations of Jan- 
uary 1, 1942. The official British position was that the name was 
intended to affirm both the fact that the Organization “Is a result of the 
common effort which has saved civilization from the Nazi and Fascist 
attacks and the belief that such a close union will continue in the 
future.” 2 

There were, however, delegations at UNCIO who felt that the name 
was unwise because it tended to perpetuate the idea of a military coali- 
tion formed for limited purposes under given historical circumstances 
They felt that the name was too exclusive, that it had implied action 
against certain states, and that it might impede progress towards univer- 
sality. Certain difficulties of translation into other languages were also 
pointed out. Most of the delegates, however, felt that the proposed 
name was fitting. It was unanimously adopted by the technical com- 
mittee as a tribute to President Franklin D. Roosevelt, 3 and the Com- 
mittee’s recommendation was accepted without dissent by Commission I 
and by the Conference. 

There was consideration at the Conference of the question whether 
the definite article “the” should be considered part of the title, and, 
if so, whether it must always be capitalized. It was decided that the 
definite article should be included in the title, but that it should not for 
that reason be generally capitalized. 

1 Holborn, Louise W., Ed., War and Peace Aims of the Untied Nations, 1, 1939-42, 
Boston, World Peace Foundation, 1943, p 347. 

* British Parliamentary Papers, Miscellaneous No. 6 (1944), Cmd. 6571, par. 1. 

1 UNCIO, Report of Rapporteur of Committee 1 to Commission /, Doc. 944, 
1/1/34 (1), p. 5. 
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PURPOSES AND PRINCIPLES 
Article 1 

The Purposes of the United Nations are: 

1. To maintain international peace and security, and to that end: to 
take effective collective measures for the prevention and removal 
of threats to the peace, and for the suppression of acts of aggression or 
other breaches of the peace, and to bring about by peaceful means, and 
in conformity with the principles of justice and international law, adjust- 
ment or settlement of international disputes or situations which might 
lead to a breach of the peace; 

Maintenance of Peace and Security as an Objective. The present Char- 
ter, like the Dumbarton Oaks Proposals, places the maintenance of 
peace and security as the very first purpose of the Organization. It 
should be noticed that the peace to be maintained is “international” 
peace It is not the purpose, except incidentally and on account of inter- 
national implications, to keep internal peace or to intervene in a civil 

war. 1 None of the other purposes of the Organization can be achieved 
without peace and security. Formal peace alone, however, is not enough. 
Armed peace with the fear of war as the recurrent theme is not sufficient 
for the achievement of the purposes of the new Organization. Peace 
must he accompanied by a feeling of security, security from war in 
particular. 2 * 

Some would hold that there must also be a guarantee of justice as an 
assurance of peace. There is no real peace and security, it is argued, if 
they are achieved only at the sacrifice of justice. 8 It was proposed, both 
in Committee 1/1 and in Commission I, to make this principle explicit 
by inserting the words “in conformity with the principles of justice and 
international law” immediately after the words “maintain international 
peace and security.” The purpose of this amendment was to rule out 
any possibility of “appeasement” or “a now Munich.” The proposal 

was, however, defeated since it was not approved by the necessary two- 
thirds vote. 

1 See comment on Article 2, paragraph 7, this volume, p 72 

8 See Point 6 of the Atlantic Charter, ibid , p. 305 

8 See the statement about withdrawal in comment on Article 6, ibid , p 87. 
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The reasons for maintaining the text were very clearly given by the 
delegates who opposed the change. They were all in favor of justice, 
they were all against appeasement, but they did not want to tie the 
hands of the Security Council. Their view was that the chief role of 
the Council must be to prevent or to suppress the use of armed force. 
It must be able to do this without asking in each case which of the parties 
is wrong. Its first duty is to act as a policeman. After that, when the 
disorder is suppressed, it may act as an organ of conciliation. But no 
state which has taken the law into its own hands should be allowed to 
stop the Council from acting by saying that it is right and that its adver- 
sary is wrong. That claim can only be made at a later stage. 1 

M earn for Maintaining International Peace and Security . To maintain 
international peace and security “effective collective measures for the 
prevention and removal of threats to the peace, and for the suppression 
of acts of aggression or other breaches of the peace” are to be taken. 
These words establish the principle of so-called collective security. 
The detailed implementation of this principle is left to Chapter VII. 
It is to be noted here, however, that the Charter does not attempt any 
definition of aggression. It was not considered desirable to attempt any 
such definition for fear that it would unduly limit the power of the 
Security Council and would play into the hands of the would-be aggressor. 2 

The Charter also proposes to achieve the maintenance of international 
peace and security by bringing about “ by peaceful means, and in con- 
formity with the principles of justice and international law, adjustment 
or settlement of international disputes or situations which might lead 
to a breach of the peace.” These principles are implemented by Chap- 
ters VI and XIV in particular. It is to be noted that it is not intended 
that the Organization shall undertake the “adjustment or settlement” 
of all disputes or situations, only those “which might lead to a breach 
of the peace.” The Charter thus by implication makes a distinction 
between disputes or situations of minor importance and those whose 
continuance “ might lead to a breach of the peace.” 

The use of the words “by peaceful means” calls for a word of com- 
ment. “Peaceful” and “pacific” are used interchangeably in the 
Charter. 1 “Peaceful means” appears to have a more restricted meaning 
than “means short of war.” The use of so-called armed reprisals is pre- 
sumably not regarded as a peaceful means for the settlement of disputes. 

“In conformity with the principles of justice and international law.” This 
phrase was not contained in the Dumbarton Oaks text but was inserted 

1 UNCIO, Report of the Rapporteur of Committee 1 to Commission 7, Doc. 944. 
1/1/34 (1), p. 8. 

* See comment on Article 39, this volume, p. 155. 

1 “Peaceful” is used in Article 1, paragraph 1; Article 2, paragraph 3; Article 33, 
paragraph 1. “Pacific” is used in the title of Chapter VI: m Article 35, paragraph 2; 
and in Article 38. 
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at San Francisco on the recommendation of several governments, includ- 
ing the four Sponsoring Governments. The insertion of these words 
was intended to provide a safeguard against the settlement of inter* 
national questions on the basis of political expediency. It was intended 
to avoid such a sacrifice of the rights of small nations in the interest of a 
doubtful peace as was made at Munich. It must be admitted that the 
word “justice” is a fairly vague concept which leaves considerable dis- 
cretion to the organ which is called upon to apply it. 1 The meaning of 
“international law” is more definite. 2 

For explanation of distinction between “disputes” and “situations,” 
see comment on Article 32, p. 140. 

2. To develop friendly relations among nations based on respect for 
the principle of equal rights and self-determination of peoples, and to 
take other appropriate measures to strengthen universal peace; 

The Preamble, as we have seen, makes use of the words “good neigh- 
bors” in expressing much the same idea. 8 

In the Dumbarton Oaks Proposals, the words “to develop friendly 
relations among nations” alone were used. At UNCIO two new ideas 
were introduced. First of all the Charter says that friendly relations 
shall be based “on respect for the principle of equal rights ... of peoples.” 
It is rather difficult to define this phrase. The expression as it stands 
is really a mixture of two distinct ideas. The one is a legal concept, that 
all states are equal. 4 The other idea is the moral concept, expressed in 
Point 2 of the Atlantic Charter and recognized more specifically in the 
phrase “self-determination of peoples,” that all peoples have the right 
to choose the form of government under which they shall live. While 
international practice affords only limited support for either idea, even 
the more conservative one of the equal legal rights of states, it clearly 
was the intention of the framers of the Charter at San Francisco that the 
Organization should actively seek to realize this ideal of equal rights, 
both of states and of peoples, as an important basis of “friendly relations 
among nations.” 

The Conference also introduced the principle of “self-determination 
of peoples.” The principle of self-determination is of great historical 
importance. It played an important role after the First World War and 
was in substance affirmed in the Atlantic Charter. 8 It presumably has 
a two-fold meaning: respect for the wishes of the people concerned in 

1 See comment on Article 2, paragraph 3, this volume, p. 66. 

f International public law may be defined as a body of rules governing the conduct 
of states in their mutual relations and generally obeyed by them on the assumption 
that they are thereby fulfilling a legal obligation. The sources of this international 
law are indicated in Article 38 of the Statute of the International Court of Justice . 

* For definition of President Roosevelt’s good neighbor pokey, see this volume, p. 57. 

4 See oomments on Article 2, paragraph 1, ibid., p. 64, 

§ See Points 2 and 3, ibtd. f p. 306, 
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determining territorial changes; and the right of peoples to choose the 
form of government under which they are to live. In committee discus- 
sion at UNCIO it was made clear that an essential element of the prin- 
ciple of self-determination “is a free and genuine expression of the will 
of the people.” 1 It would seem that the delegations at San Francisco 
did not mean by using these words to encourage the peoples of dependent 
territories to demand their immediate independence, or members of a 
federated state of one kind or another to exercise the right of secession. 
This seems to follow clearly from Article 2, paragraph 7, and from the 
Chapters dealing with non-self-governing peoples (XI, XII and XIII). 

The second part of this paragraph states that it is a purpose of the 
Organization “to take other appropriate measures to strengthen uni- 
versal peace.” This in effect authorizes the Organization to take any 
measures consistent with the basic principles of the Organization which 
are appropriate for strengthening “universal peace.” We have here an 
example of lack of uniformity in the use of words. The first paragraph 
in Article 1 uses the expression “international peace and security” and 
the second paragraph speaks of “universal peace.” It is fairly safe to 
assume that these two expressions should be interpreted in the same 
sense. 

3. To achieve international cooperation in solving international prob- 
lems of an economic, social, cultural, or humanitarian character, and in 
promoting and encouraging respect for human rights and for fundamental 
freedoms for all without distinction as to race, sfex, language, or religion; 
and 

The corresponding phrase in the Dumbarton Oaks Proposals was 
much briefer. It read as follows: “To achieve international cooperation 
in the solution of international economic, social and other humanitarian 
problems ” Chapter IX {Arrangements for International Economic and 
Social Cooperation) declared it to be a purpose of the Organization to 
“promote respect for human rights and fundamental freedoms.” At 
San Francisco it was decided, on the proposal of the four Sponsoring 
Governments, to transfer this phrase to the Chapter dealing with the 
purposes of the Organization and to add the qualifying words which 
appear in the present text. It was also agreed, likewise upon the proposal 
of the Sponsoring Governments, to spell out in somewhat greater detail 
the first part of the paragraph by inserting the word “cultural.” 

This paragraph affords clear evidence that the framers of the Charter 
recognized that the maintenance of peace and security is not solely a 
matter of settling disputes or dealing with threats to the peace or cases 
of actual aggression. There is also the need of creating conditions, other 
than purely political ones, favorable to the existence of peace. In this 

1 UNCIO, Report of the Rapporteur of Committee 1 to Commission 7. Doc. 944. 
1/1/34 (1), p 10. 



PURPOSES AND PRINCIPLES 63 

paragraph the Charter recognizes that an Organization set up primarily 
to provide peace and security must also actively concern itself with the 
improvement of the economic and social conditions of peoples and the 
widening of the area of human freedom. 

There is no attempt made to define the “human rights” and “funda- 
mental freedoms” to which reference is made. President Roosevelt in 
his “Four Freedoms” address listed freedom of speech, freedom of reli- 
gion, freedom from fear, and freedom from want. In the Atlantic 
Charter, freedom from fear and freedom from want were given express 
recognition as objectives. By the Declaration by United Nations, the 
signatories subscribed to the objectives of the Atlantic Charter, and, 
in addition, recognized the defense of religious freedom as one goal of 
their common war effort. At the San Francisco Conference, the United 
States delegation made it clear that, in their understanding, the “funda- 
mental freedoms ” included freedom of speech, and that freedom of speech 
involved, in international relationships, freedom of exchange of informa- 
tion. 1 A proposal was made at the Conference that a declaration of 
human rights should be included in the Charter This proposal was not 
accepted, chiefly for the reason that it was felt that the Organization, 
once formed, could best act upon this suggestion either through the 
commission provided for in Article 68 or by some other means. 

4. To be a center for harmonizing the actions of nations in the attain- 
ment of these common ends. 

The wording of this paragraph does not indicate any preference for a 
strict centralization of international activities. It is not the intention 
that all organizations established for these common ends should neces- 
sarily have their administrative offices and other organs located at the 
headquarters of the United Nations. They may, as before, be seated 
where it is most practical, Singapore, Rome, Paris, The Hague, etc. 
The proper interpretation of this phrase would seem to be that the 
Organization is to be a central focal and coordinating agency for carry- 
ing out common purjioses. Functions such as those envisaged in Arti- 
cles 57 and 63 would be in line with such an interpretation. 

Article 2 

The Organization and its Members, in pursuit of the Purposes stated 
in Article 1, shall act in accordance with the following Principles. 

This Article is of fundamental importance in the total economy of the 
Charter. It lays down certain fundamental principles which the Organ- 
ization operating through its various organs must respect. These same 
principles arc also binding upon Members. Since the General Assembly, 

1 Charter of the United Nations, Report to the President on the Results of the San 
Francisco Conference, etc., cited above, p. 38. 
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the Security Council, the Economic and Social Council, and the Trustee- 
ship Council are composed of Member States, it might be thought that 
with respect, at least to the activities of these organs, the use of the 
word “Organization" is superfluous. This, however, is clearly not true 
of the Secretariat and the International Court of Justice. The Charter 
clearly distinguishes between the Organization and its Members. Both, 
by this Article, are to respect certain basic principles. 

1. The Organization is based on the principle of the sovereign equality 
of all its Members. 

The Dumbarton Oaks Proposals used the expression “the sovereign 
equality of all peace-loving states." This was modified at UNCIO so 
as to make the principle applicable only to Member States since it was 
not considered appropriate or desirable to give non-member states the 
benefits conferred by the Charter. The principle contains two parts. 
It includes the recognition of the sovereignty of Members and also of 
their equality. These two concepts will be examined separately. 

The Concept of National Sovereignly . It is unnecessary here to engage 
in an extensive discussion of the meaning of sovereignty. It may be 
useful, however, to present certain basic ideas. According to one school 
of thought, sovereignty is a principle according to which the state is 
supreme and does not accept orders from any other authority. This 
in general harmonizes with the historical origin of the concept. Under- 
stood in this sense, there is an apparent contradiction between national 
sovereignty and international law. Absolute sovereignty and interna- 
tional law seem to become mutually exclusive terms. 

The Charter, however, provides for an international organization. 
It creates a new legal order. Therefore, sovereignty in the Charter must 
obviously mean sovereignty subject to the provisions of the Charter. 
This implies that the Member States are free and sovereign within the 
limitations imposed upon them by the Charter. It means that they 
are assumed to have accepted in good faith the obligations of member- 
ship and to have delegated to the Organization the powers that they 
have expressly delegated, but that the residue of the so-called sovereign 
powers of states still remains with the Member States themselves. 

One of the most serious apparent limitations on the absolute sover- 
eignty of Members is that contained in the provisions of Article 109, 
by which Members are bound by amendments adopted and ratified in 
accordance with the provisions of the Charter even though they them- 
selves may have voted against and refused to ratify these amendments. 
This limitation has, however, been greatly weakened in effect by the 
admission, though not in express words, of the right of withdrawal. 1 
Attention should also be called to the provisions of Article 25 under 

1 See this volume, p. 86. 
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which Members agree to accept and carry out the decisions of the Secur- 
ity Council. 1 This of course will mean in practice that some states will 
be bound by decisions to which they have not been parties. However, 
they will have agreed in advance to this limitation on their freedom 
of action, and as the Permanent Court of International Justice pointed 
out in a number of its decisions, part of the sovereignty of a state consists 
of the right to limit itself by entering into treaty obligations. 2 

The strongest safeguard of the sovereignty of Member States as defined 
above is to be found in the provisions of Article 2, paragraph 7, denying 
the authority of the Organization to intervene in matters essentially 
within the domestic jurisdiction of states. 

The Concept of State Equality. This is really just an application of the 
concept of national sovereignty. States are sovereign, and for that 
reason they have an equal capacity for rights as members of the inter- 
national community Every state, irrespective of origin, size or form 
of government, has an equal right to order its own internal affairs and 
in general to direct its policy within the limits of international law. 
States are entitled to have the rules of international law applied equally 
and impartially in the settlement of disputes which they refer to an inter- 
national court of justice. 

This equality before the law does not of course mean that states are 
equally capable of getting their rights respected in a world which still 
permits individual states to rely primarily on their own power to secure 
respect for their rights. Nor does equality, thus conceived, mean political 
equality. Costa Rica is not the equal of the United States in political 
power and influence, nor is Finland the equal of the Soviet Union. 

The above interpretation of the concept of equality is consistent with 
the provisions of the Charter. Thus under the Charter certain Members 
have the right to be permanent members of the Security Council, while 
the others can only be numbers of the Council when elected by the 
General Assembly, and then only for limited periods of time. Under 
Article 27, while the Security Council can take a decision by less than 
a unanimous vote, in the ease of non-procedural matters unanimity 
of the permanent members is required. Thus the permanent members 
have a control over Security Council decisions which is denied to other 
Members of the Organization i 

Meaning of “ Sovereign Equality ” It is, therefore, quite clear that 
the “ sovereign equality” of the Member States does not mean that they 
are absolutely sovereign or absolutely equal. Both parts of the principle 

1 For further comment, see ibid , p. 122. 

1 See, for example, Judgment in the S. S. Wimbledon Case, Documents of the 
P.C.I.J., Series A, No. 1. 

* For full discussion of the meaning of the concept of equality of states, see Dick- 
inson, E. D., The Equality of States in International Law , Cambridge, Harvard 
Univ. Press, 1220. 
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suffer rather important exceptions. Some indication of the content of 
the term was given by Committee 1/1 in its report to Commission I. 
This statement was approved by the Commission and by the Conference 
in plenary session. According to it, sovereign equality includes the 
following elements: 

• (1) that states are juridically equal; 

(2) that each state enjoys the right inherent in full sovereignty; 

(3) that the personality of the state is respected, as well as its territorial 
integrity and political independence; 

(4) that the state should, under international order, comply faithfully with 
its international duties and obligations. 1 

2. All Members, in order to ensure to all of them the rights and 
benefits resulting from membership, shall fulfil in good faith the obliga- 
tions assumed by them in accordance with the present Charter. 

Though this principle would seem to be fairly obvious, and indeed 
fundamental to the establishment of any international legal order, it 
was considered desirable to state it explicitly as one of the basic principles 
of the Charter. It was contained in the Dumbarton Oaks Proposals. 
There is, apart from drafting changes, only one major change. The 
Charter has added the words “in good faith.” This addition cannot be 
said to add much in substance. It was inserted by Commission I when 
the report of the technical committee was under consideration at the 
request of the Delegate of Colombia, who thought that it was appro- 
priate to state the idea of good faith as “a Unt motif 11 of the new Organ- 
ization because good faith had so often been conspicuously lacking from 
international relations in the years immediately preceding The amend- 
ment was adopted by a unanimous vote. 2 

The paragraph states the reason why Members are to fulfil in good 
faith their obligations under the Charter. It is because that is necessary 
if all Members are to be ensured the rights and benefits of membership 
In other words, the advantages of membership are only to be had if the 
burdens of membership are loyally assumed. This principle finds specific 
application in Article 19. 

3. All Members shall settle their international disputes by peaceful 
means in such a manner that international peace and security, and 
justice, are not endangered. 

The principle laid down in this paragraph is basic to the provisions 
of the Charter for the pacific settlement of disputes, especially Chap- 
ters VI and XIV. 

1 UNCIO, Report of Rapporteur of Committee 1 to Commission 7, Doc. 944, 
1/1/34 (1), p. 12; Verbatim Minutes of Second Meeting of Commission 7, June 16, 1946, 
Doc. 1123, 1/8, p. 5-7; Verbatim Minutes of the Ninth Plenary Session, June 26, 1946 , 
Doc. 1210, P/20, p 3. 

* Ibid., Verbatim Minutes of the Second Meeting of Commission I, June 16, 1946, 
Doc. 1123, 1/8, p. 7-16. 
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At the San Francisco Conference, the word “international” was 
inserted in the Dumbarton Oaks text to make it clear that the obligation 
does not apply to domestic disputes. This same result would, however, 
have been achieved by the provisions of paragraph 7 of this Article, but 
it was thought desirable to make the meaning clear beyond a doubt. 
The meaning of the phrase “by peaceful means” has already been the 
subject of comment. 1 It is obvious that this rules out recourse to certain 
measures short of war which involve the use of force, such as armed 
reprisals. A positive, though not an exhaustive, enumeration of peaceful 
means is given in Article 33, paragraph 1. 

This paragraph does not obligate Members to settle all their inter- 
national disputes. It does, however, create a positive duty to seek the 
settlement of their disputes by peaceful means. 2 Since they are to settle 
their international disputes “in such a manner that international peace 
and security” are not endangered, it can be assumed, as other provisions 
of the Charter expressly recognize, that generally speaking international 
disputes become matters of concern to the Organization only when their 
continuance threatens international peace and security. It is quite 
consistent with the principle laid down in this paragraph that minor 
disputes, that is, those whose continuance does not threaten interna- 
tional peace and security, should remain unsettled for extended periods 
of time, until they appear to the parties ripe for settlement. However, 
even “minor disputes” must in the end be settled “by peaceful means,” 
if they are to be settled at all, since an attempt to settle them by other 
than peaceful means would give them the character of- disputes whose 
continuance threatens international peace and security. 

At San Francisco, on the proposal of the Delegation of Bolivia, it was 
decided to insert the words “and justice” in the Dumbarton Oaks text. 
The purpose of this clearly was to prevent a recurrence of appeasement 
at the expense of the smaller nations. It is not enough that peace and 
security should be safeguarded; the principles of justice must also be 
respected. 3 

4. All Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political inde- 
pendence of any state, or in any other manner inconsistent with the 
Purposes of the United Nations. 

This obligates Members to refrain from the threat or use of force in 
their international relations. This, of course, is the underlying and 
cardinal principle of the whole Organization. 

First of all it is stated, although this is in the last part of the paragraph, 
that it is only force used in a way inconsistent with the Purposes of the 

1 See this volume, p. 60. 

* See comment on Article 33, ibid., p 140. 

1 See comment on Article 1, paragraph 1, ibid., p. 59. 
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Charter, which is forbidden. This means that the threat or use of force 
is permitted in connection with the application of measures of collective 
security. 1 It is also clear that self-defense is permitted, although this 
can be a dangerous principle. 2 * The Delegation of New Zealand proposed 
that the right of self-defense should be more positively stated by mak- 
ing it an obligation of all Members collectively to resist any act of aggres- 
sion against any Member. This amendment gained considerable support 
but failed to obtain the required two-thirds majority.* 

The paragraph specifies that the threat or use of force “against the 
territorial integrity or political independence of any state 9 f is forbidden. 
The words in quotes were inserted at UNCIO in response to the demand 
of the smaller states that there should be included in the Charter some 
more specific guarantee than was offered by the phraseology of the 
Dumbarton Oaks Proposals that force would not be used by the more 
powerful Members to violate the territorial integrity or political inde- 
pendence of smaller and weaker states. The paragraph as revised should 
be compared with Article 10 of the Covenant wliich President Wilson 
referred to as “the heart of the Covenant.” The first sentence of 
Article X placed upon Members of the League the obligation “to respect 
and preserve as against external aggression the territorial integrity and 
existing political independence of all Members of the League.” The 
Charter provision would appear to place upon Members of the United 
Nations the same obligation to “respect” the territorial integrity and 
political independence of Members, without however requiring them 
to take positive action to preserve these “against external aggression.” 
It was the purpose of the New Zealand amendment, referred to above, 
to impose this obligation as well. 

The interpretation of the expressions “territorial integrity” and 
“political independence” raises the same difficulties as under Article 10 
of the Covenant. 4 Would the principle here laid down be violated if a 
Member sent its armed forces into the territory of another Member for 
“protective” purposes with the declared intention of withdrawing them 
as soon as the threat to the weaker state had been removed? In other 
words, is the territorial integrity of a state respected so long as its terri- 
tory is left intact, i.e. so long as none of its territory is taken from it, 
or does respect for the territorial integrity of a state require respect 
for the territorial inviolability of a state, i.e., the right of a state to 

1 See Article 2, paragraph 5 and Chapters VII and VIII, as well as Articles 100 
and 107. 

* See Article 51 and comment thereon, this volume, p. 174. 

• UNCIO, Summary Report of Twelfth Meeting of Committee I /l, June 6 , 1945, Doc. 
810, 1/1/30, p. 1-0. 

4 Cf. Kelsen, Hans, Legal Technique in International Law: A Textual Critique of 
the League Covenant, Geneva Research Centre, Geneva Studies, X, No. 6 (Decem- 
ber 1939), p. 60-81. 
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exercise exclusive jurisdiction within its own territory? Obviously, the 
consequences of the tVo interpretations might be radically different. 

The expression “political independence” lends itself to easier inter- 
pretation. Clearly the “political independence” of a state is in fact 
violated if a state is coerced through the threat or use of force by a 
more powerful state into taking action which it would not otherwise 
take. On the other hand, we have seen that it is possible even here to 
use fictions which are intended to have the effect of concealing the real 
character of the action taken. 

It would thus appear that these words, undoubtedly inserted to pro- 
vide an added guarantee that force will not be used by any Member 
for its purely selfish purposes at the expense of another, will only serve 
their purpose to the extent that the Members of the Organization, and 
particularly the permanent members of the Security Council, loyally 
respect the spirit and intent of the words in question, and act through 
the Security Council to implement effectively the general principle here 
laid down. 

The obligation not to use force is limited to the use of force in “ inter w 
national relations." This, of course, means that the Charter does not 
in this paragraph forbid use of force within the state itself, including its 
colonial possessions. This would also seem to follow from Article 2, 
paragraph 7. But even in this case, the use or threat of force can be 
dealt with by the Security Council if it is deemed to have dangerous 
international repercussions, which a civil war often will have. The 
question of the intervention of the Organization in Buch cases will be 
discussed in the comment on Article 2, paragraph 7. 1 

It should be borne in mind that whereas the Covenant of the League 
prohibited under certain conditions “resort to war” the Charter forbids 
“the threat or use of force." This expression covers a wider range of sit- 
uations than “resort to war.” War has in the past been regarded as a 
legal concept with certain effects depending on the entry into force of a 
so-called “state of war.” 2 This state of war was not a necessary result 
of any use of force. It was generally accepted that no state of war 
existed if none of the parties involved so desired or if third states did 
not wish to enforce the laws of neutrality. In this way any limitation 
of the right to make war could be nullified. “Means short of war” 
have often been used in the past to coerce smaller or weaker states 
without going to the trouble of declaring war. s Peaceful blockade and 
other forms of “reprisals” have been resorted to without the formality 
of declaring war. 

•See this volume, p. 72 

•See Wright, Quincy, “When Does War Exist?” American Journal of Inter- 
national Law, XXVI (April 1932), p. 362. 

1 See Hindmarsh, A. E., Force in Peace , Cambridge, Harvard Univ. Press, 249 p., 
1933. 
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While it is not explicitly stated, it can be presumed that the word 
“force” as used in this paragraph means only •“armed force.” The 
Charter does not specifically forbid the use of economic force, although 
it tries to create such conditions in the world that even economic war- 
fare will be rendered superfluous. Furthermore, under Chapter VII, 
the Security Council is given broad powers to determine the existence 
of any threat to the peace, and to take appropriate measures for dealing 
with the situation. 

Not only the actual use of force, but even the threat of force is for- 
bidden. This means among other things that even armed demonstra- 
tions are forbidden. It might, however, be rather difficult for the Organ- 
ization to decide when an army maneuver in reality is meant as a threat. 
Under Article 39, the Organization is given the discretionary power to 
intervene when the peace of the world is threatened. 

5. All Members shall give the United Nations every assistance in any 
action it takes in accordance with the present Charter, and shall refrain 
from giving assistance to any state against which the United Nations is 
taking preventive or enforcement action. 

This paragraph combines paragraphs 5 and 6 of Chapter II of the 
Dumbarton Oaks Proposals. The two principles here stated are comple- 
mentary, and are given detailed application in Chapter VII of the 
Charter. A question which is not expressly answered in the Charter 
is whether the obligations assumed by Members under this paragraph 
apply to action taken by the parties to the Moscow Four-Power Declara- 
tion and France “on behalf of the Organization” under the provisions 
of Article 106 of the Charter. On this point, see comment on Article 106. 1 

6. The Organization shall ensure that states which are not Members 
of the United Nations act in accordance with these Principles so far as 
may be necessary for the maintenance of international peace and 
security. 

This paragraph corresponds to the last unnumbered paragraph of 
Chapter II of the Dumbarton Oaks Proposals. It represents a somewhat 
different approach to the problem of what to do with disputes and situa- 
tions involving non-member states from that adopted in the Covenant 
of the League of Nations. Article 17 of the Covenant provided that in 
the event of a dispute involving a state not a Member of the League 
the state should be invited “to accept the obligations of membership” 
“for the purposes of such dispute” upon conditions deemed just by 
the Council. If the invitation were accepted, the provisions of Articles 12 
to 16 inclusive would be applicable with such modifications as might 
be deemed necessary by the Council. If a non-member refused to accept 


1 See this volume, p. 286. 
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the obligations of membership and resorted to war against a Member, 
the sanctions provisions of the Covenant became applicable. If both 
parties, being non-members, refused to accept the obligations for the 
purposes of the dispute, the Council might take such measures and make 
such recommendations as would prevent hostilities and result in the 
settlement of the dispute. These provisions were never fully put into 
operation in a specific case. Consequently there is no basis of experience 
for judging their effectiveness. 

The Charter places on the Organization the obligation to see that 
states which are not Members act in accordance with the principles of 
Article 2 “so far as may be necessary for the maintenance of inter- 
national peace and security.” It is clear that the Organization thereby 
actually assumes authority not based on the consent of the states affected. 
The Charter does not of course create any legal obligations for states 
not Members of the Organization. 1 They are therefore not obligated 
in a legal sense to act according to the Principles of the Charter for any 
purpose whatsoever. The Charter system therefore provides for the 
imposition, by force if necessary, of the prescribed conduct without any 
legal basis in contractual agreement Tliis means, more specifically, 
tliat the Security Council, upon which “primary responsibility for the 
maintenance of international peace and security ” is placed, is required 
to enforce upon non-members conformity with the Charter Principles 
so far as may be necessary to the maintenance of international peace 
and security Because of the recent experience with aggression by 
Japan and Germany when these states were not Members of the League 
of Nations, there was no question at San Francisco but what some pro- 
vision of this nature for dealing with threats to or violations of the 
peace by states not Members of the Organization should be made. 
Otherwise the whole scheme of the Charter might be jeopardized. 

The provisions of this paragraph should be considered in connection 
with the terms of Article 35, paragraph 2, which permits a state not a 
Member of the United Nations to bring to the attention of the Security 
Council or General Assembly any dispute to which it is a party “if it 
accepts in advance, for the purposes of the dispute, the obligations of 
pacific settlement provided in the present Charter,” and of Article 106 
which empowers the parties to the Moscow Four-Power Declaration and 
France to take such joint action on behalf of the Organization, pending 
the coming into force of the special agreements referred to in Article 43, 
as may be necessary for the purpose of maintaining international peace 
and security. 

1 This view is not accepted by all writers. Dr. Hans Kelsen, for example, holds 
that international treaties can impose legal obligations on states not parties to them. 
See his Peace Through, Law , Chapel Hill, N. C., Umv. of North Carolina Press, 1944, 
p. 38. 
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7. Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domestic 
jurisdiction of any state or shall require the Members to submit such 
matters to settlement under the present Charter; but this principle shall 
not prejudice the application of enforcement measures under Chapter 

vn. 

Origin of Paragraph . The exception of domestic jurisdiction was given 
a more modest place in the Dumbarton Oaks Proposals. There it figured 
as an exception to the provisions relating to the pacific settlement of 
disputes. At UNCIO the Sponsoring Governments proposed to take 
it out of this Chapter and insert it in modified form as one of the basic 
principles of the Organization. This proposal was unanimously adopted 
subject to one change which was made at the instance of the Australian 
Delegation. 

The effect of transferring the provision to the Chapter establishing 
basic principles is to make it a limitation upon all the activities of the 
Organization rather than merely a limitation upon the action of the 
Organization under Chapter VI (the equivalent of Section A of Chap- 
ter VIII of the Dumbarton Oaks Proposals). This seemed desirable to 
some because of the considerable increase made at San Francisco in the 
power of the Organization to deal with economic, social and cultural 
matters. Without such a limitation it was argued by some that the 
Organization could intervene directly in the domestic economic, social 
and cultural arrangements of Member States 1 On the other hand, it 
was strongly argued that this provision, particularly in the form in 
which it was proposed at San Francisco, would operate as a serious 
restriction upon the freedom of action of the Organization in dealing 
with the problems of a changing world. It was suggested that it embodied 
an antiquated idea wholly incompatible with the establishment of an 
organized international order. 

Comparison with Provisions of League Covenant. All the questions 
involved in this paragraph were very warmly debated at San Francisco. 
It was felt by many that the present wording was too restrictive and 
actually represented a retrogression in international life. It was pointed 
out that the provisions of the League of Nations Covenant did not go 
nearly as far in limiting the scope of the Leagued activity. Article 15, 
paragraph 8, applying only to the submission of disputes to the Council 
for settlement, read: “If the dispute between the parties is claimed by 
one of them, and is found by the Council, to arise out of a matter which 
by international law is solely within the domestic jurisdiction of that 
party, the Council shall so report, and shall make no recommendation 
as to its settlement.” However, the second paragraph of Article 11 

1 Charter of the United Nations, Report to the President on the Results of the San Fran- 
cisco Conference , etc., cited above, p. 44; UNCIO, Summary Report of the Seventeenth 
Meeting of Committee I/l f June 14> 1&46, Doc. 1019, 1/1/42, p. 1, 
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which was more commonly used as the basis for League action in keeping 
the peace contained no such limitation. 

It was considered quite possible for the Council or Assembly to exercise 
mediatory and conciliatory functions within the framework of the League 
even if the conflict should arise out of a matter within the domestic 
jurisdiction of one of the parties. It was understood as a matter of 
course that no recommendation made under Article 1 1 had any obliga- 
tory effect whatsoever. Article 5 of the celebrated but unratified Geneva 
Protocol of 1924 1 made this quite clear and stated it expressis verbis . 
This kind of conciliation now appears excluded due to the strict formu- 
lation of Article 2, paragraph 7. 

Meaning of “ Domestic Jurisdiction” An important question to be 
considered is the actual meaning of the term “ domestic jurisdiction.” 
This is not the place to go into all the intricacies of this question. It is 
enough to state that there are — even according to modern theories — 
certain matters that are outside the scope of international law. It is 
left to the states concerned to settle these if they are considered internal 
or domestic matters. Matters of immigration restriction, granting of 
citizenship, and import duties are usually considered purely domestic 
matters, unless regulated by the provisions of treaties. Many of these 
matters arc of the greatest political importance and can give rise to the 
mast serious international complications. They may, it should be under- 
stood, be of the most momentous importance for other states although 
they are left to the individual states to settle. It should also be under- 
stood that while the reservation regarding “domestic jurisdiction” has 
been common, as for example, in arbitration treaties and in the accep- 
tance of the obligatory jurisdiction of the Permanent Court, the content 
of the term is highly flexible. A good example of this fluidity or elasticity 
is the treatment of aliens. At one time any state could treat aliens 
exactly as it wished. Today there are definite rules regarding the treat- 
ment of aliens. It may be difficult from time to time to determine 
whether a question is or is not a part of this reserved domain. It should 
be clear that a matter ceases to be a matter of domestic jurisdiction if 
it is regulated by an international treaty. 2 

In the discussion thus far it has been assumed that international law 
provides the standard by which it is to be determined whether a matter 
falls within the domestic jurisdiction of a state or not. The Dumbarton 
Oaks Proposals, following in this regard the Covenant of the League 
of Nations, made explicit provision to this effect. At San Francisco, 

1 Protocol of Arbitration, Security and Disarmament, Boston, World Peace Founda- 
tion Publications, VII, No 7 (1924), p. 401. 

s See Advisory Opinion of the Permanent Court of International Justice in the 
case of the Nationality Decrees in Tunis and Morocco, Publications of the P.C.I.J., 
Series B, No. 4. 
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following the proposal of the Sponsoring Governments, it was decided 
to omit all reference to international law as a measuring rod. It was 
argued that the provisions of international law on this subject are indefi- 
nite and inadequate and do not provide a reliable or acceptable guide. 
It was also stated that the proposal of the Sponsoring Governments 
dealt with domestic jurisdiction “as a basic principle/’ and not, as had 
been the case in the original Dumbarton Oaks Proposals and in Article 15 
of the Covenant, “as a technical and legalistic formula designed to deal 
with the settlement of disputes by the Security Council.” On the other 
hand, it was pointed out that by omitting all reference to an objective 
standard, the matter is left entirely to the discretion of the state or 
states concerned and will be decided on grounds of political interest and 
expediency. 1 

Use of Word “ Essentially .” The Dumbarton Oaks Proposals stated 
that the matter should be “solely” within the domestic jurisdiction in 
order for the reservation to operate. This was changed at San Francisco 
and the word “essentially” was substituted for the word “solely,” 
thereby making it clear that the reservation should Have a wider applica- 
tion. If a matter is on the borderline between international concern and 
domestic jurisdiction, it may be placed outside the authority of the 
Organization if one can claim that it is “essentially” within the domestic 
jurisdiction. In justification of the use of the word “essentially,” it was 
argued that the word “solely” is inadequate as a test in view of the fact 
that under modem conditions what one nation does domestically almost 
always has at least some external repercussions. 2 3 * * 

Who Decides Whether Paragraph Applies . Another question that is 
intimately linked up with the questions already considered is who is to 
decide whether or not a matter is “essentially within the domestic juris- 
diction” of a state. Under the Covenant of the League the Council was 
empowered to decide this question. The Dumbarton Oaks Proposals 
contained no explicit provision. Certain delegations proposed at San 
Francisco that this question should be referred to the International 
Court of Justice. This proposal was rejected because it involved accept- 
ance of the compulsory jurisdiction of the Court, which certain states 
were not prepared to do. It was consequently decided to omit any special 
provision, the assumption being that the paragraph will be interpreted 
in the same manner as other parts of the Charter, that is, by the organs 
concerned and by the Members themselves. 8 The possibility that the 

1 For Committee discussion of questions raised with respect to this paragraph, see 

UNCIO, Summary Report of Sixteenth Meeting of Committee 1/1 , June 18, 1948, 
Doc. 987, 1/1/40, and Summary Report of Seventeenth Meeting of Committee 1/1, 
June 14, 19l45, Doc. 1019, 1/1/42. 

3 Charter of the United Nations , Report to the President on the Results of the San 

Francisco Conference , etc., cited above, p. 45. 

* See UNCIO, Report of Committee IV/2, Doc. 933, IV/2/42 (2). 
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question will be referred to the International Court either by agreement 
of the parties or by an organ of the United Nations is, of course, not 
excluded. 

Effect of Denial of Authority . The first effect is that the Organization 
cannot intervene. The words could perhaps have been better chosen. 
The Organization never intervenes in the orthodox sense of that word. 
What the provision means is that the Organization shall not exercise 
any authority, not even make recommendations of any kind, with 
respect to any matter “essentially within the domestic jurisdiction ” 
of a state. Nor shall it attempt to promote the solution of any conflict 
when it is found that the matter falls within the domestic jurisdiction 
of one of the parties to the dispute. In addition, and this is expressly 
stated, Members are not obligated to submit any such matters to settle- 
ment under the provisions of the Charter. They are not, however, free 
to use force or the threat of force to achieve the settlement of such dis- 
putes since the Security Council's authority to take necessary enforce- 
ment measures to keep the peace is safeguarded by the exception at the 
end of the paragraph. 

Exception Regarding Application of Enforcement Measures. The sole 
limitation on the broad principle stated in the paragraph is that it shall 
not prejudice the application of enforcement measures under Chap- 
ter VII. Under Chapter VIII, Section B, of the Dumbarton Oaks Pro- 
posals the Organization had the right to “make recommendations or 
decide upon measures to be taken to maintain or restore peace and 
security.” This provision was capable of being interpreted to mean that 
the Security Council could recommend or decide upon the terms of 
settlement of a dispute, as well as take enforcement measures. Since 
the “domestic jurisdiction” reservation in the Dumbarton Oaks Pro- 
posals applied only to the provisions of Chapter VIII, Section A, the 
fear was expressed that the result which it was desired to prevent could 
be achieved under Section B. The amendment proposed by the Sponsor- 
ing Governments at San Francisco did not give full satisfaction on this 
point since it stated that the principle laid down “shall not prejudice 
the application of Chapter VIII, Section B.” Another amendment pro- 
posed by the Sponsoring Governments to Chapter VIII, Section B, 
paragraph 2, did make it clear, however, that the action to be taken 
under that paragraph was to be of the kind described in paragraphs 3 
and 4, i.e., enforcement action. 

These proposed changes did not, however, give full satisfaction to 
those, notably the Australian Delegates, who feared that the Security 
Council might, under its authority to deal with threats to the peace 
or violations of the peace, actually take action affecting matters within 
the domestic jurisdiction of states. Consequently, an amendment was 
proposed by the Australian Delegation and adopted by the technical 
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committee and by the Conference which rephrased the exception at the 
end of the paragraph in its present form. 1 As the paragraph stands, the 
only authority that the Organization has to deal with a matter “essen- 
tially within the domestic jurisdiction” of a state is to take “enforce- 
ment measures” under Chapter VII to maintain or restore international 
peace and security. 

Authority of Organization, in Cases of Civil War. A civil war is emi- 
nently a domestic matter. Any intervention by an outside state or group 
of states with a view to influencing the course of the struggle constitutes 
a violation of the state’s independence. 2 By the terms of this Article 
the United Nations Organization is denied authority to intervene in 
any such domestic struggle, even though the sole purpose is to restore 
peace. That peace would be domestic, not international. However, 
as the result of foreign intervention or because of the nature of the domes- 
tic conflict, a situation may be created which endangers the maintenance 
of international peace and security. Faced with such a situation, the 
Security Council would undoubtedly possess the authority to act, to 
make necessary investigations under Article 34, and, under Article 39, 
to make recommendations or take decisions deemed necessary to the 
maintenance of international peace and security. Such recommendations 
and decisions, however, would have to be limited to the protection of the 
legitimate United Nations interest in the maintenance of “international 
peace and security” and could not be directed to the purely domestic 
aspects of the situation, i.e., the settlement of the civil war. 

1 For text, see ibid., Amendment by the Australian Delegation to Proposed Paragraph 8 
of Chapter II (Principles). Memorandum by Dr. H. V. Evatt on Behalf of the Australian 
Delegation , Doc. 969, 1/1/39; see, also, in opposition to amendment, Statement by the 
Norwegian Delegation (Dr. Arnold Raestad) on Paragraph 8, Chapter II, June 12, 1945, 
Doc. 929, 1/1/37. 

* See Wilson, G. G., International Law , 9th ed., N. Y., Silver, Burdett and Co., 
1935, p. 96-7. 



CHAPTER II 


MEMBERSHIP 

Article 3 

The original Members of the United Nations shall be the states which, 
having participated in the United Nations Conference on International 
Organization at San Francisco, or having previously signed the Declara- 
tion by United Nations of January 1, 1942, sign the present Charter and 
ratify it in accordance with Article 110. 

Universal vs. Limited Membership. The question of membership is of 
course of fundamental importance for an international organization of 
the kind contemplated at San Francisco. The Dumbarton Oaks Pro- 
posals had simply provided that membership should be open to all peace- 
loving states 1 and that the General Assembly should be empowered, 
upon the recommendation of the Security Council, to admit new mem- 
1)01*8 The Charter as finally adopted follows the general lines of the 
League of Nations Covenant . 2 

Certain of the delegations at San Francisco, particularly those of the 
Latin American states, were of the opinion that the Organization should 
be completely universal from the beginning. This also was advocated 
by a number of groups and organizations which made proposals for an 
international organization before the Conference at San Francisco was 
convened. However, the prevailing view at the Conference was that 
it would be unwise to take in all states irrespective of their political 
views and prevailing ideologies. The majority of states represented at 
San Francisco felt that it was necessary to demand certain guarantees 
from the states that were admitted. On the other hand there seemed to 
be a general agreement to the effect that the new organization should 
tend towards universality, that is, should eventually include all states . 8 

This question of universal vs . limited membership is the permanent 
dilemma of an international organization. A closed organization can be 
strong and efficient but it may easily invite counter alliances and become 
wrecked on the shoals of power politics. On the other side, one may be 
forced to sacrifice so much in order to obtain a universal membership — 

1 Chapter III, this volume, p. 309. 

* See Covenant, Article 1. 

* For definition of “state,” see note 2, p. 56. 
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or a close approach to it — that the organization becomes loose and its 
substance very thin. 

Classes of Membership . The Charter divides Members into two classes, 
original Members and elected Members. This distinction, however, is of 
a purely formal nature and does not in any way imply that there is to 
be any difference in status between these two classes of Members. 

Original Members . The original Members of the Organization consist 
of the states which, having participated in the San Francisco Conference 
or having been parties to the Declaration by United Nations of Jan- 
uary 1, 1942, sign the Charter and ratify it in accordance with the pro- 
visions of Article 110. 

The following states were original signatories of the Declaration by 
United Nations of January 1, 1942: 


The United States of America 

Greece 


The United Kingdom of Great Britain Guatemala 


and Northern Ireland 

Haiti 


The Union of Soviet Socialist 

Honduras 


Republics 


India 

* 

China 


Luxembourg 

. 

Australia 


Netherlands 


Belgium 


New Zealand 


Canada 


Nicaragua 


Costa Rica 


Norway 


Cuba 


Panama 


Czechoslovakia 

Poland 


Dominican Republic 

South Africa 


El Salvador 


Yugoslavia 


The following states subsequently adhered to the Declaration 

Mexico 

June 5, 1942 

Peru 

Feb. 11, 1945 

Philippines 

June 10, 1942 

Chile 

Feb. 12, 1945 

Ethiopia 

July 28, 1942 

Paraguay 

Feb. 12, 1945 

Iraq 

Jan. 16, 1943 

Venezuela 

Feb. 16. 1945 

Brazil 

Feb. 8, 1943 

Uruguay 

Feb 23, 1945 

Bolivia 

Apr. 27, 1943 

Turkey 

Feb. 24, 1945 

Iran 

Sept. 10, 1943 

Egypt 

Feb. 27, 1945 

Colombia 

Dec. 22, 1943 

Saudi Arabia 

Mar 1, 1945 

Liberia 

Feb. 26, 1944 

Syria 

Mar. 1, 1945 

France 

Dec. 26, 1944 

Lebanon 

Mar. 1, 1945 

Ecuador 

Feb. 7, 1945 




The following states participated in the United Nations Conference 
on International Organization, either from the beginning or following 
admission by vote of the Conference: 


Argentina 

Australia 

Belgium 

Bolivia 


Brazil 

Byelorussian Soviet Socialist Republic 

Canada 

Chile 
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China 

Luxembourg 

Colombia 

Mexico 

Costa Rica 

Netherlands 

Cuba 

New Zealand 

Czechoslovakia 

Nicaragua 

Denmark 

Norway 

Dominican Republic 

Panama 

Ecuador 

Paraguay 

Egypt 

Peru 

El Salvador 

Philippine Commonwealth 

Ethiopia 

Saudi Arabia 

France 

Syria 

Greece 

Turkey 

Guatemala 

Ukrainian Soviet Socialist Republic 

Haiti 

Union of South Africa 

Honduras 

Union of Soviet Socialist Republics 

India 

United Kingdom 

Iran 

United States of America 

Iraq 

Uruguay 

Lebanon 

Venezuela 

Liberia 

Yugoslavia 


The only signatory of the Declaration by United Natioas that did 
not participate in the Conference was Poland, which did not at the time 
of the Conference have a government recognized by all the Sponsoring 
Governments. The so-called “ Lublin Government” had been recognized 
by the Soviet Union on January 5, 1945. After agreement had been 
reached permitting recognition of a properly constituted Polish Govern- 
ment by the Governments of the United Kingdom and the United 
States, the Polish representative signed the Charter on October 15, 1945. 1 

Meaning of “States.” A special question that requires consideration 
is the meaning of the word “states” as used in this Article. If the word 
is taken in its strict legal sense, as used in international law, it would 
exclude certain political bodies that participated in the Conference with 
full expectation of becoming Members of the Organization. It is very 
difficult to draw a firm line of distinction between “states,” on the one 
hand, and colonies, protectorates, etc., on the other. The League of 
Nations Covenant in the second paragraph of Article I used the expres- 
sion “any fully self-governing state, dominion or colony.” The Charter 
of the United Nations has not used such an expression, but has simply 
used the word “state” or “states.” 

It is quite clear in view of the attendant circumstances that the word 
“state” is not to be understood in its usual legal sense. The participation 
of two constituent republics of the Soviet Union in the Conference indi- 
cates that parts of a union, highly centralized in many respects in fact, 
may be independent members of the new Organization. The inclusion 


1 Department of State, Bulletin, XIII, p. 627. 
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of India further indicated that the possession of full and generally recog- 
nized independence was not necessary, as did the inclusion of the Philip- 
pine Commonwealth, Lebanon and Syria. 1 The word “state” would 
therefore appear to be used in this and following Articles to include any 
Member of the Organization, and any political body which at any given 
time is considered eligible for membership. Article 34 of the Statute of 
the Court uses the word in the same sense. 

Article 4 

1. Membership in the United Nations is open to all other peace-loving 
states which accept the obligations contained in the present Charter and, 
in the judgment of the Organization, are able and willing to carry out 
these obligations. 

While membership in the Organization is to be limited at the begin- 
ning, the way is opened for the future attainment of universality. While 
states which are not included among the original Members are not 
allowed as a matter of right to become Members, the conditions of mem- 
bership and the method of admitting new Members are such that uni- 
versality becomes possible of attainment. 

Requirement That States Be “Peace-Loving .” The original phraseology 
of the Dumbarton Oaks Proposals by which membership was declared 
“open to all peace-loving states” is retained The term “peace-loving” 
is of course extremely vague and open to different interpretations. It 
was used in the Moscow Four-Power Declaration of October 30, 1943. 
The Declaration of Tehran of December 1, 1943 presumably expressed 
the same idea when it stated that the signatory powers would collaborate 
with all peoples who “in heart and mind are dedicated, as are our own 
peoples, to the elimination of tyranny and slavery, oppression and intol- 
erance.” It has been suggested that the best definition of a “peace- 
loving” state is one that declared war on one or more of the Axis powers. 

The expression is quite obviously a political term without any gen- 
erally recognized and accepted meaning. In practice it will be inter- 
preted by the Members of the Organization acting through the General 
Assembly and the Security Council, and more particularly, by the great 
powers, designated as permanent members of the Security Council, 
who must be in agreement on the admission of any state before that 
state can become a Member. 

At the San Francisco Conference, an interpretative commentary sub- 
mitted by the Delegation of Mexico was approved by Commission I 
and subsequently by the Conference in plenary session which read as 
follows: 

1 The French Government at the time of the Conference took the view that its 
responsibilities under Article 22 of the Covenant of the League of Nation* were not 
yet terminated in Lebanon and Syria. 
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It is the understanding of the Delegation of Mexico that paragraph 2 of 
Chapter III cannot be applied to the states whose regimes have been established 
with the help of military forces belonging to the countries which have waged 
war against the United Nations, as long as those regimes are in power. 1 

By the Potsdam Declaration of August 2, 1945, the Governments of 
the United Kingdom, of the Union of Soviet Socialist Republics and 
of the United States announced their agreement that the conclusion of 
satisfactory peace treaties with recognized democratic governments of 
Italy, Bulgaria, Finland, Hungary and Rumania would make it possible 
for them to support applications from these states for membership in 
the United Nations. They furthermore made the following statement 
with respect to states which had remained neutral in the war: 

The three governments, so far as they are concerned, will support applications 
for membership from those states which have remained neutral during the war 
and which fulfill the qualifications set out above [Article 4 of the Charter]. 

The three governments feel bound, however, to make it clear that they for 
their part would not favor any application for membership put forward by the 
present Spanish Government, which, having been founded with the support of 
the Axis powers, does not, in view of its origins, its nature, its record and its 
close association with the aggressor states, possess the qualifications necessary 
to justify such membership. 2 

Other Conditions of Membership. In addition to the general require- 
ment that states must be peace-loving, the Charter requires that states 
in order to become Members must accept the obligations contained in 
the present Charter. It is not stated whether there is any possibility of 
limited acceptance of obligations or acceptance with reservations. It is, 
however, unlikely that the new Organization will permit membership 
of the kind that was given to Switzerland after the last war which 
permitted that country to combine membership with a status of neu- 
trality. At San Francisco the French Delegation did make a formal 
proposal to the effect that a stipulation should be inserted in the Charter 
stating that membership was incompatible with the status of permanent 
neutrality. The French delegation withdrew this Amendment when it 
was made clear that the same result was achieved by the generally 
accepted interpretation of Article 2, paragraph 5, and Article 4, 
•paragraph l. 3 

In addition the state must, in the judgment of the Organization, be 
able and willing to carry out the obligations of membership. This stipu- 
lation also allows the widest discretion to the Organization and is similar 
to the provision of Article 1, paragraph 2, of the Covenant of the League 
of Nations. 

1 UNCIO, Verbatim Minnies of the Ninth Plenary Session, June 25, 1945 , Doc. 
1210, P/20, p. 4-5. 

* Department of State, Bulletin , XIII, p. 159-60; see this volume, p. 381 

•See UNCIO, Report of the Rapporteur of Committee 1/2 on Chapter III (Mem- 
bership), Doc. 1178, 1/2/76 (2), p. 4; and Report of Rapporteur of Committee 1 to 
Commission /, Doc. 944, 1/1 /34 (1), p. 14. 
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Incidental Effects of Admission to Membership . It might be asked 
whether admission of a state to membership has any other effect than 
to place it under the obligations and confer upon it the rightB of member- 
ship. This question must, probably, from the point of view of positive 
law, be answered in the negative. On the other hand, it is undoubtedly 
true that the admission of any state to membership under the conditions 
laid down in the Charter practically and for most purposes will mean 
a kind of collective recognition by the international community. This 
effect of membership was also in fact foreshadowed in an amendment 
proposed by the Norwegian Delegation to the Dumbarton Oaks Pro- 
posals which aimed at giving the Organization the power of recommend- 
ing collective recognition and withdrawal of recognition of new states 
and governments. 1 This might point the way to future solution of the 
difficult situation resulting from a state or government being recog- 
nized by one group of states and not by another. 

2. The admission of any such state to membership in the United Na- 
tions will be effected by a decision of the General Assembly upon the 
recommendation of the Security Council. 

The Covenant of the League permitted new Members to be admitted 
by two-thirds vote of the Assembly. Under the Charter there Is the 
additional requirement that admission be recommended by the Security 
Council. This, in effect, means that any Member which is a permanent 
member of the Security Council will be able by its sole opposition to 
prevent a state from becoming a Member of the Organization, since a 
decision by the Security Council on the question of recommending a 
state for membership will not be a decision on a question of procedure, 
and will therefore require the concurrence of seven members of the 
Council, including all the permanent members. 

Article 5 

A Member of the United Nations against which preventive or enforce- 
ment action has been taken by the Security Council may be suspended 
from the exercise of the rights and privileges of membership by the. 
General Assembly upon the recommendation of the Security Council. 
The exercise of these rights and privileges may be restored by the 
Security Council. 

No provision was made for the suspension of Members in the League 
Covenant. The Dumbarton Oaks Proposals contained a provision in the 
section dealing with the functions and powers of the General Assembly 
for the suspension of Members. This provision was adopted at UNCIO 

1 Ibid ., Amendments and Observations on the Dumbarton Oaks Proposals , Submitted 
by the Norwegian Delegation, May S , Doc 2, G/7 n(l), p 2. 
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and was transferred, in modified form, to the chapter dealing with 
membership. The wording of the Article makes it clear that it is only 
the exercise of the rights and privileges of membership that is effected. 

Conditions and Manner of Suspension . The only condition under which 
the exercise of the rights and privileges of a Member can be suspended 
is that “preventive or enforcement action” has already been taken by 
the Security Council against it. This refers to action by the Security 
Council under Chapter VII. The suspension of rights and privileges 
of membership is thus made to appear as not being of itself a part of 
“preventive or enforcement action” but the effect is bound to be that, 
and the purpose also is clearly that. While suspension requires a two- 
thirds vote of the General Assembly, the Assembly can only take this 
action on the recommendation of the Security Council. Thus the Secur- 
ity Council, upon which is placed primary responsibility for taking 
action to maintain international peace and security under the Charter, 1 
can alone take the initial action, and the role of the General Assembly 
becomes that of approving or disapproving the recommendation made. 
Moreover, to emphasize further the importance of the Security Council’s 
role, that body alone is empowered to restore the exercise of the rights 
and privileges in question At UNCIO, certain delegations wished to 
give the General Assembly the same control over restoration as over 
the initial suspension, but the prevailing view was that here the Security 
Council should lx‘ allow ed to act alone since the consequences of restora- 
tion were not as serious, and quick action might be necessary to attain 
the desired result. 

Rights and Pnwhgcs Affected. The Charter does not specify in detail 
W’hat are the rights and privileges which will be affected by suspension. 
It is quite clear tliat the rights of representation and of voting will be 
lost for the period of suspension The general idea must be that such a 
state for all intents and purposes shall be treated as a non-member state. 
For that reason such a state cannot participate in the meetings of the 
General Assembly. Certainly it cannot be elected a member of the 
Security Council, the Economic and Social Council or the Trusteeship 
Council If it is already a member of one of these Councils, it is quite 
clear that its representatives cannot attend meetings of these organs. 

It is a more difficult question wdiether such a Member can continue 
as administrator of a trust territory. In League practice states which 
ceased to bo Members w’ere allowed to continue as mandatory powers 
under A-ticle 22 of the Covenant. The answer to the question of the 
effect of suspension under the terms of the Charter would appear to 
depend upon whether the rights of the administering state are regarded 
as among the rights of membership or rather as rights flowing from the 
specific trusteeship agreement. However, such a state should not be 
1 Charter of the United Nations, Article 24. 
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in a more favored position than non-member states in respect to trust 
territories administered by other Member States or by the Organization. 1 

As far as positions in the Secretariat are concerned, the suspension 
of the rights and privileges of a Member State should not affect the 
nationals of that state. When a man or a woman has been appointed 
on the international secretariat, he or she is an international and not a 
national official. For that reason he or she must be permitted, so far as 
the provisions of the Charter are concerned, to continue serving the 
international community, regardless of the acts of the state of allegiance. 

Since the International Court of Justice is an organ of the United 
Nations and its Statute is an integral part of the Charter, it would appear 
to follow that all rights and privileges relating to participation in the 
work of the Court which result from meml>ership in the United Nations 
Organization are equally affected. Also, while it is undoubtedly in the 
general interest to have the procedures of pacific settlement utilized 
to the fullest extent possible, a Member whose privileges and immunities 
have been suspended would presumably have no greater right to bring 
disputes and situations to the attention of the Security Council and the 
General Assembly under Article 35 than a non-member. 

Article 6 

A Member of the United Nations which has persistently violated the 
Principles contained in the present Charter may be expelled from the 
Organization by the General Assembly upon the recommendation of the 
Security Council. 

The Covenant of the League provided for the expulsion of a member 
which had “ violated any covenant of the league ” by vote of the Council 
“concurred in by the Representatives of all the other Members of the 
League represented thereon.” 2 The only action taken under this pro- 
vision was when the Council, presented by the Assembly with a resolu- 
tion condemning Soviet action and asking the Council to pronounce’ 
upon the question, voted the expulsion of the Soviet Union on Decem- 
ber 14, 1939 * on the ground that the Soviet Union had violated its obli- 
gations under the Covenant by its action against Finland. The legality 
of this action has been doubted. 4 

Reasons for Provisions . The Dumbarton Oaks Proposals included 
among the functions and powers of the General Assembly a provision 
to the effect that the body “should l>c empowered, upon recommendation 

1 Ibid , Article 76, paragraph d, with respect to rights of Member States. 

2 Covenant, Article 16, paragraph 4 

* See The Appeal of the Finnish Government to the league of N alums A Summary 
Based Upon the Official Documentation Special Supplement to the Monthly Sum- 
mary of the League of Nations, December 1939, p. 60-9 

4 See Gross, Leo, “Was the Soviet Union Expelled from the League of Nations?” 
American Journal of International Law , XXXIX (January 1945), p. 35. 
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of the Security Council, to expel from the Organization any member of 
the Organization which persistently violates the principles contained 
in the Charter.” At UNCIO, there was considerable opposition to this 
proposal on the ground, among others, that expulsion would in effect 
weaken the position of the Organization since from the time expulsion 
became effective the expelled Member would no longer be bound by 
the obligations of the Charter. It was proposed instead to broaden the 
provisions regarding suspension of the rights and privileges of member- 
ship to cover the case of a Member which ‘‘persistently violates the 
principles” of the Charter. There was, however, strong opposition to 
this proposal, particularly on the part of the Delegation of the Soviet 
Union, which appealed from a decision of the technical committee in 
favor of the deletion of the provision for expulsion to the Steering Com- 
mittee. As a result, the matter was reconsidered and the provision of 
the present Charter was finally adopted. 1 

The argument in favor of retaining the provision for expulsion was in 
essence that, in grave cases, it was desirable to have a stronger form of 
penalty and method of expressing disapprobation than the suspension 
of rights and privileges. It was argued that a Member engaged in per- 
sistently violating the Principles 2 of the Charter would have demon- 
strated that it did not satisfy the basic requirement of membership, and 
would be like a cancerous growth which it would be better to remove 
completely than to allow to remain in the body of the Organization and 
persist in its evil influence. As a non-member the expelled Member 
would be subject to such action as the Organization might consider 
necessary in order to maintain peace and security. It would not in all 
likelihood contribute materially to the achievement of this or other pur- 
poses of the Organization to be able to say that the state in question 
was legally subject to certain obligations of membership when by its ac- 
tion it showed an utter disregard for such obligations. 

Conditions Governing Expulsion. A Member, in order to be expelled, 
must have violated “the Principles contained in the present Charter.” 
The reference presumably is to the principles enumerated in Article 2. 
It is not stated whether all these principles are of equal importance in 
this connection. It is, however, stated that there must have been “per- 
sistent” violation of Charter principles, thereby showing that it is a 
question of a frame of mind on the part of the Member that is inconsis- 
tent with membership. The use of the word “persistent” suggests that 
expulsion will only be resorted to in the very gravest cases and as a last 
resort. 


1 For account of Committee discussion and action taken, see UNCIO, Report 
of the Rapporteur of Committee 1/2 on Chapter 111 (Membership) } Doc. 1 178, 1/2/76 
(2), p. 6-9. 

* That is, the Principles set forth in Article 2. 
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Expulsion is obviously conceived of as a form of action going beyond 
the enforcement measures for the taking of which the Security Council 
is made responsible. In effect, it is a measure to be taken when all other 
measures have failed. In view of its gravity, and in view of the fact that 
its effect is conceivably to reverse an action in which the General 
Assembly and the Security Council have cooperated, namely, that of 
admitting a new member, a decision by each of these bodies is required 
Article 18, paragraph 2, explicitly states that the decision of the General 
Assembly must be by “a two-thirds majority of the members present 
and voting.” It is clear that the matter is of Ruch a character as to 
require the affirmative vote of seven members with the concurrence of 
all permanent members of the Security Council, pursuant to the pro- 
visions of Article 27, paragraph 3 

Withdrawal from Membership 

The Dumbarton Oaks Proposals did not contain any provision with 
respect to withdrawal. The commentary published by the British 
Foreign Office expressed the view that “states would have no right of 
withdrawing voluntarily; the intention is that membership of the 
Organisation shall be permanent ” 1 This interpretation seemed logical 
since other comparable international documents generally mention how 
withdrawal can be effected. The Covenant of the League of Nations 
stipulated in Article 1, paragraph 3, that a member might, withdraw 
after a two-years' notice. The resolution of February 18, 1928 on the 
Organization of the Pan American Union states in its fifth point that 
the members may withdraw. Article XV of the Articles of Agno- 
men t of the International Monetary Fund gives the members com- 
plete freedom of withdrawal and Article VI of the Articles of Agree- 
ment of the International Bank for Reconstruction and Development 
contains a like provision. Article XIX of the Constitution of the Food 
and Agriculture Organization of the United Nations accords to any 
member the right to withdraw after a year's notice, given at any time 
after four years from the date of acceptance of the Constitution. Article X 
of the UNRRA Agreement permits withdrawal six months after its entry 
into force. Article 95 of the International Civil Aviation Convention 
permits denunciation after three years. It might, then, be assumed that 
the silence of the Dumbarton Oaks Proposals on this score had a certain 
significance. 

Many delegations at UNCIO thought that silence must exclude with- 
drawal due to the fact that no multipartite treaty can be unilaterally 
denounced by one of the signatories Others claimed, however, that 
Members clearly had the right to withdraw since such withdrawal was 
not expressly forbidden. Certain delegates were of the opinion that it 
1 British Parliamentary Papers, Cmd. 6571, 1944, point 22, cited above. 
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would weaken the permanent character of the Organization and the 
tendency towards universality if Members were free to withdraw. Other 
delegates claimed that membership was voluntary and that, conse- 
quently, termination of membership must be voluntary as well. The 
argument of universality was of little value, they claimed, since the 
Organization has already rejected universality as a principle. They 
claimed also that voluntary withdrawal was a natural consequence of 
the right to expel Members. 

Certain delegations claimed also that it might be difficult, if not impos- 
sible, to obtain ratification of the Charter in their countries if member- 
ship were to be regarded as permanent Attention was called to the 
provisions of Articles 108 and 109 relating to amendments. Certain 
delegations said that it was impossible for constitutional reasons for 
their states to accept membership if memliership implied that they 
would be bound by amendments which they had voted against and had 
refused to ratify They must, they stated, be free in such cases to leave 
the Organization since' their constitutions made it impossible to accept 
unlimited and unknown obligations. Furthermore, this would be a viola- 
tion of tlu* principle of voluntary association w r hich was the foundation 
stone of the Organization. 

Thus, it became more and more clear that the principle of withdrawal 
must be accepted in one form or another. The question thus arose as 
to whether there should be an explicit provision permitting withdrawal 
or whether this right should be based on an agreed interpretation of the 
Charter. Most delegations took the view that an express stipulation 
would weaken the Organization by giving too much encouragement to 
Members to withdraw’. The result of this discussion was the adoption 
ot a declaiation ot interpretation which was incorporated in the Report 
of Committee 1/2 and w as subsequently approved by Commission I and 
the Conference in plenary session. 

As approved by the Conference, the declaration reads as follows: 

The Committee adopts the view that the Charter should not make express 
provision either to ]>e? nut or to prohibit w ithdrawal from the Organization. The 
Committee deems that the highest duty of the nations which will become Mem- 
bers is to continue their cooperation within the Organization for the preservation 
of international jx*aee and security. If, however, a Member because of excep- 
tional circumstances feels constrained to withdraw', and leave the burden of 
maintaining international j>cace and security on the other Members, it is not 
the purpose of the Organization to compel that Member to continue its coopera- 
tion in the Organization. 

It is obvious, however, that withdrawal or some other forms of dissolu- 
tion of the Organization would become inevitable if, deceiving the hopes of 
humanity, the Organization was revealed to be unable to maintain peace or 
could do so only at the expense of Law' and justice. 

Nor would it he the pur|>ose of the Organization to compel a Member to 
lemain in the Organization if its rights and obligations as such w’ere changed by 
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Charter amendment in which it has not concurred and which it finds itself un- 
able to accept, or if an amendment duly accepted by the necessary majority in 
the Assembly or in a general conference fails to secure the ratification necessary 
to bring such amendment into effect. 

It is for these considerations that the Committee has decided to abstain from 
recommending insertion in the Charter of a formal clause specifically forbidding 
or permitting withdrawal. 1 

At the time of the submission of the declaration to the Conference for 
approval, the Soviet Delegation made a statement to the effect that it 
could not agree to the expression “and leave the burden of maintaining 
international peace and security on the other Members.” It expressed 
the opinion that it is wrong to condemn beforehand the grounds on 
which any state might find it necessary to exercise the right of with- 
drawal from the Organization, since the right is an expression of state 
sovereignty. 2 

The declaration as approved by the Conference emphasizes that it is 
“the highest duty” of Members to continue their cooperation as Mem- 
bers for the achievement of the purposes of the Organization. This duty, 
however, is not conceived as strictly legal or as absolute, since the state- 
ment goes on to say that if a Member because of “exceptional circum- 
stances” feels constrained to withdraw, it is not the purpose of the 
Organization to compel the Member to continue its membership. The 
declaration then proceeds to particularize these circumstances by speci- 
fying certain conditions, by way of illustration, under which withdrawal 
would be proper. These include the failure of the Organization to main- 
tain peace or to do so without the sacrifice of law and justice, a change in 
the rights and obligations of a Member by amendment to the Charter 
without its specific concurrence, and failure of an amendment to secure 
the necessary number of ratifications after it has lieen adopted by the 
necessary majority of the General Assembly or by a General Conference 
called specially for the purpose. It is clear from the declaration that 
this particularization does not exhaust the “exceptional circumstances” 
which would provide justification for withdrawing. 

The effect of this declaration, taken together with the absence of 
any express provision regarding withdrawal in the Charter, is to place 
upon each Member the duty to justify its withdrawal in the eyes of the 
Organization and its Members. Each Member retains the power to 
withdraw at will. It must, however, give its reasons, and these reasons 
must be such as to justify the action in the eyes of the Organization 

1 For discussion leading up to the adoption by the technical committee of this 
statement, see UNCIO, Summary Report of Twenty-Eighth Meeting of Committee 1/2, 
June 17, 1945, Doc 1086, 1/2/77. Also, see Report of the Rapporteur of Committee 
1/2 on Chapter III (, Membership ), Doc. 1178, 1/2/76 (2), p 4-6; Verbatim Minutes of 
Fourth Meeting of Commission I, Doc. 1186, 1/12, p 1-4; Verbatim Minutes of the 
Ninth Plenary Session , June 25, 1945, Doc. 1210, P/20, p. 6-6, 8-9. 

2 Ibid., Verbatim Minutes, etc., p. 8. 
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and its Members, or the Member State will incur the moral condemna- 
tion of the Members of the Organization and of “the conscience of the 
world.” 1 If the action is thought to be unjustified by the remaining 
Members of the Organization, no action will or can be taken to prevent 
the Member from withdrawing. If the act is accompanied or followed 
by other acts which constitute a threat to or violation of the peace, the 
Organization is obligated and empowered to take the same measures 
to maintain or restore peace which would be taken if the state in question 
had remained a Member. 

While the Charter, as interpreted by the declaration above quoted, 
does not lay down any specific rules governing withdrawal, it can be 
assumed, once the right of withdrawal has been admitted in principle, 
that the general principles of international law governing the termi- 
nation of multipartite agreements are applicable in this case. The 
specific circumstances given in the declaration as justifying withdrawal 
would appear to bo covered by these principles. Thus, failure of other 
Members to live up to their obligations under the Charter would afford 
a justifiable reason for termination of the agreement under international 
law. Modification of the Charter without the express consent of a 
Member might properly be regarded as creating a situation covered by 
the principle that the obligation of parties to an international agreement 
is of a contractual nature and cannot be modified for one party without 
the consent of that party. It is to be noted that the comparable pro- 
vision of the League Covenant provided that no amendment should 
bind a Member which signified its dissent therefrom, but in that case 
the state in question would cease to be a Member of the League. 2 The 
situation where amendments approved by the General Assembly or 
General Conference fail to receive the number of ratifications necessary 
to enter into force might also be regarded as covered by the principle 
of rebus sic stantibus according to which all obligations are entered into 
on the assumption that the conditions under which they were contracted 
are not modified in any fundamental respect, since many states signed 
the Charter and ratified it on the tacit assumption that certain changes 
will be possible by process of amendment wliich were considered highly 
desirable at San Francisco, but which were not then insisted upon in 
the interest of harmony and in the belief that the opportunity would be 
afforded for their later adoption. 

1 Phrase used by Senator Vandenberg in discussing this matter at hearings before 
the Committee on Foreign Relations, United States Senate, July 9, 1945, Hearings 
before the Committee on Foreign Relations , United States Senate , 79th Cong , 1st sess , on 
The Charter of the United Nations for the Maintenance of International Peace and 
Security , Submitted by the President of the United States on July 2, 1945 , [Revised] 
July 9, 10, 11, 12, and 13, 1945. Washington, D. C., Govt. Printing Office, 1945, 
p. 237. 

* Covenant, Article 28, paragraph 2 



CHAPTER III 


ORGANS 
Article 7 

1. There are established as the principal organs of the United Nations: 
a General Assembly, a Security Council, an Economic and Social Council, 
a Trusteeship Council, an International Court of Justice, and a Secre- 
tariat. 

The Dumbarton Oaks Proposals named the General Assembly, the 
Security Council, the International Court of Justice and the Secretariat 
as the “principal organs” of the proposed Organization. At San Fran- 
cisco, the increased importance given to the economic and social work 
of the Organization seemed to justify the inclusion of the Economic and 
Social Council. The Trusteeship Council, which was not provided for 
in the Dumbarton Oaks Proposals, was also included. 

Except for the two additional councils, the organizational pattern 
of the United Nations parallels that of the League of Nations. The 
General Assembly, from the point of view of organization and functions, 
closely parallels the Assembly of the league of Nations; the Interna- 
tional Court of Justice is very similar to the Permanent Court of Inter- 
national Justice which, while not technically an organ of the League*, 
practically functioned in that capacity; and the Secretariat corresponds 
to the League Secretariat. The important difference arises from the 
fact that “executive” functions under the new Organization are divided 
between the Security Council, the Economic and Social Council and 
the Trusteeship Council, the latter two being in reality subordinated 
to the authority of the General Assembly This last fact makes it somo- 
what illogical to include these two bodies in the category of “principal 
organs.” From the point of view of the amount of independent au- 
thority vested in them, they might better perhaps Ik* regarded as sul>- 
sidiary organs of the United Nations. Considering, however, the antici- 
pated importance of their activities, their inclusion in the category of 
“principal organs” appeared justified. 

2. Such subsidiary organs as may be found necessary may be estab- 
lished in accordance with the present Charter. 

This paragraph repeats the substance of Chapter IV, paragraph 2, 
of the Dumbarton Oaks Proposals. It repeats, in general terms, certain 

90 
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other provisions of the Charter. Thus, Article 22 states that the Assembly 
may establish such subsidiary organs as it deems necessary for the per- 
formance of its functions. Article 29 gives the same power to the Security 
Council. Article 68 imposes upon the Economic and Social Council 
the duty to set up specified commissions and such others as may be 
needed. Finally Article 47, fourth paragraph, empowers the Military 
Staff Committee, with the authorization of the Security Council, to 
establish regional subcommittees. It might also be mentioned for the 
sake of completeness that the International Court of Justice under 
Article 26 of the Statute is empowered to set up chambers. 

Article 8 

The United Nations shall place no restrictions on the eligibility of men 
and women to participate in any capacity and under conditions of equality 
in its principal and subsidiary organs. 

The Covenant of the League contained a provision of like nature 
assuring that “all positions under or in connection with the League, 
including the Secretariat, shall be open equally to men and women.” 1 
This provision appeared in the Article dealing with “Seat, Qualifica- 
tions of Officials, Immunities ” The Dumbarton Oaks Proposals con- 
tained no comparable provision. At San Francisco, there was strong 
support for including a provision of this nature with the broadest applica- 
tion, which explains why it was decided to include it in the Chapter 
dealing with “Organs ” 

The proposal leading to this Article was discussed at some length in 
the technical committee of the Conference. It was found to be necessary 
to set up a subcommittee to prepare a draft This was subsequently 
changed several times. There was no open opposition to the principle of 
complete equality between men and women. Certain delegates, however, 
thought it superfluous to insert any such provision They stated, first 
of all, that it was absurd to put into the Chartei anything that was self- 
evident. Secondly, they pointed out the danger of antithetical interpre- 
tation in other international treaties if it was found necessary to state 
the principle here. These arguments were overruled because of the very 
great importance attributed by some delegates to having the principle 
expressly stated. Thereafter there was a rather long discussion concern- 
ing the form. 

The idea of the equality of men and women is expressed in other pro- 
visions of the Charter. 2 The present Article is only a concrete application 
of this general principle. It is to be noted that Article 8 uses a negative 
form. The reason for tliis is quite clear. It was decided to establish the 

1 Coivnanti Article 7, paragraph 3 

2 See Preamble; Article I, paragraph 3; Article 55 c; and Article 76. 
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principle not only that women should be able to share the jobs of the 
Secretariat on an equal basis with men, but also that they should be 
able, as far as the Organization is concerned, to serve as delegates, sub- 
stitute delegates, etc. This, however, could not be expressed by a posi- 
tive provision in the Charter. It must be left to the Members themselves 
to decide whether they want to employ women, as they have often done 
in the past in international organizations. What the Article means is 
that the Organization will in no way prevent the Members from appoint- 
ing women. 



CHAPTER IV 


THE GENERAL ASSEMBLY 
Composition 
Article 9 

1. The General Assembly shall consist of all the Members of the 
United Nations. 

It is customary in all international organizations that there should be 
one body in which all the members are represented directly. 

2. Each Member shall have not more than five representatives in the 
General Assembly. 

The size and composition of the representation of Members in the 
General Assembly was discussed at some length at UNCIO. Certain 
delegations felt rather strongly that nothing should be said in the Charter 
about the number of representatives which should be permitted. This 
would be left to the states themselves. Others felt that the number 
ought to be fixed in one way or another, following League practice. One 
of the reasons for this was the fear of certain small states that the great 
powers would have too large delegations. The number was eventually 
fixed at five. 

^The experience both of the league of Nations and of UNCIO shows 
that the delegations may be vastly enlarged by the use of “alternate 
delegates,” “advisers,” “technical advisers,” and “experts.” Such 
staff members often, to all intents and purposes, act as delegates by 
performing representative functions on committees and subcommittees. 
This practice becomes necessary and inevitable if the demands of com- 
mittee work become so heavy that the regular delegates are unable to 
meet them. The only safeguard against abuse is well-drafted and observed 
rules of procedure \ 

1 The Provisional Rules of Procedure for the General Assembly recommended by 
the Executive Committee to the Preparatory Commission provided that each Dele- 
gation should consist' of not more than five representatives and five alternate repre- 
sentatives, and “as many advisers, technical advisers, experts and persons of similar 
status as may be required by the Delegation 1 ' (Rule 14). It was also provided that 
an alternate representative might act as a representative upon designation by the 
Chairman of the Delegation (Rule 16) and that advisers, technical advisers, experts 
and other persons of similar status might act as members of Committees, upon desig- 
nation by the Chairman of the Delegation. Persons of this status would not, how- 
ever, unless designated as alternate representatives, be eligible for appointment as 
Chairman or Rapporteur of Committees or for seats in the General Assembly (Rule 
17). Report by the Executive Committee to the Preparatory Commission of the United 
Nations , PC/EX/1 13/Rev. 1, 12 November, 1945, p. 19. 
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CHARTER OF THE UNITED NATIONS 


Functions and Powers 

Article 10 

The General Assembly may discuss any questions or any matters 
within the scope of the present Charter or relating to the powers and 
functions of any organs provided for in the present Charter, and, except 
as provided in Article 12, may make recommendations to the Members 
of the United Nations or to the Security Council or to both on any such 
questions or matters. 

Discussion at San Francisco . The Dumbarton Oaks Proposals clearly 
and avowedly adopted the principle that a clear distinction should be 
made between the functions and powers of the General Assembly and 
those of the Security Council, in order to avoid the overlapping and 
alleged confusion that attended the granting of wide and undifferen- 
tiated powers to the Assembly and Council of the League of Nations. 
To this end Chapter V, Section B, of the Proposals sought to define 
with some definiteness the nature and scope of the General Assembly's 
powers. For one thing, it was to be a body to discuss, to consider and 
to recommend, but not to take action. The latter was to be the preroga- 
tive of the Security Council. Furthermore, while it was given broad 
powers of discussion and recommendation in respect to matters of gen- 
eral welfare, its powers were more narrowly defined with respect to 
political matters and it was expressly denied the right to make recom- 
mendations with respect to matters relating to the maintenance of peace 
and security being dealt with by the Security Council. 

There was a fairly widely held view before and during the Conference 
at San Francisco, especially on the part of the delegates from the smaller 
countries, that it was necessary to strengthen the position of the General 
Assembly, particularly as a forum for discussion and criticism. Many 
of the amendments to the Dumbarton Oaks Proposals submitted by the 
smaller nations had this purpose in view. The matter was thoroughly 
and extensively discussed at UNCIO. The technical committee to which 
this matter was referred (Committee II/2) adopted a text which, while 
recognizing the Council's special responsibility, would have permitted 
the General Assembly to discuss any matter within the sphere of inter- 
national relations. 1 The Delegation of the Soviet Union refused to accept 
this decision and appealed to the Steering Committee of the Conference. 
Its argument was that under the proposed text the General Assembly 
would be able to deal with matters exclusively within the domestic 
jurisdiction of Members and, by concerning itself with matters in an 
irresponsible fashion, would create tensions and misunderstandings. 

1 UNCIO, Summary Report of Fifteenth Meeting of Committee II /2, May SO, 1945, 
Doc. 686, II/2/34. 
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This question of the extent of the General Assembly's powers of dis- 
cussion and recommendation produced the last serious “crisis” or “dead- 
lock” of the Conference. It was finally settled on the basis of a proposal 
made by a subcommittee of the Executive Committee, consisting of 
Ambassador Gromyko of the U.S.S.R., Secretary of State Stettinius 
of the United States and Foreign Minister Evatt of Australia. The 
formula agreed upon and finally adopted by the technical committee, 1 
Commission II and the Conference grants the General Assembly a wider 
power to discuss and make recommendations than that suggested in the 
Dumbarton Oaks Proposals It allows .the General Assembly about the 
same opportunities for discussion and for making recommendations as 
were accorded the League Assembly under the Covenant, with the impor- 
tant difference that the General Assembly is not to make any recom- 
mendation on any dispute or situation with respect to which the Security 
Council is exercising its functions under the Charter, unless the Council 
so requests. 

Scope and Importance of Article. The very fact that the discussion 
clause has been put m the very forefront of the powers of the Assembly 
shows that it is considered to be very important indeed It is in reality 
the key to the whole role of the Assembly in the United Nations Organ- 
ization. The General Assembly has thereby been designated as the open 
conscience of the world. It is to be a world forum where all important 
questions within the scope of the Charter can be discussed The Assembly 
is to be the criticizing, the reviewing and the overseeing organ, but not 
the executive. It is to be the ears and eyes and mouth of the Organiza- 
tion, but not the hands 

Delimitation of Powers of General Assembly and Security Council . The 
scope of the General Assembly's power of discussion and recommenda- 
tion under this Article was well brought out in the course of the Com- 
mission discussion at UNCIO Speaking on the report of Committee 
II/2, Dr Evatt, the Australian Delegate, said : 

It is not my purpose to trace the history of the matter because the text that 
is now put tiefore the Commission means, in our view, the clear right of the As- 
sembly to discuss any question or any matter w ithin the scope of this Charter. 
That scope will include every aspect of the Charter, everything contained in it 
and everything covered by it. It will include the Preamble of the Charter, the 
great purposes and principles embodied in it, the activities of all its organs; and 
the right of discussion will be free and untrammelled and will range over that 
tremendous area.’ 

While this is the view of one delegate, considering Dr. Evatt's important 
part in the drafting of the text and the reasonableness of the interpre- 

1 See ibid , Summary Report of Twenty-fifth Meeting of Committee 11/2, June 20, 
1946 , p 2-4 

* Ibid , Verbatim Minutes of the Fourth Meeting of Commission 11, June 21, 1945 , 
Doc. 1151, 11/17, p 19. 
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tation in the light of the phraseology used, it would seem wholly justifi- 
able to accept it. According to such an interpretation it would be very 
difficult indeed to find any matter touching upon international relations 
which would not fall within the scope of the Assembly’s power of dis- 
cussion under this Article. It is only necessary to mention some of the 
subjects that are covered through being referred to in the Charter as 
among the purposes and objectives of the Organization: “respect for 
the principle of equal rights and self-determination of peoples,” “inter- 
national cooperation, in solving international problems of an economic, 
social, cultural, or humanitarian, character,” “promotion of and encour- 
agement of respect for human rights and fundamental freedoms,” and 
promotion of social progress and “better standards of life in larger 
freedom. ,, 

It should again be emphasized that the Organization in this respect 
is widely different from the League of Nations. The Council and the 
Assembly had in the League system the same all-embracing powers to 
deal “with any matter within the sphere of action of the League or 
affecting the peace of the world.” 1 This, of course, made possible con- 
siderable overlapping since the two chief organs might be treating the 
same matter at the same time. The United Nations Organization has 
chosen another way and has specifically provided, as will be seen, par- 
ticularly when Article 24, paragraph 1, is considered, 2 that the Security 
Council shall desl with matters regarding peace and security and shall 
be the executive organ for these matters whereas the Assembly, in regard 
to such matters, is to be a debating and criticizing organ. In matters 
regarding welfare, however, the Assembly comes into its own. 

The General Assembly can make recommendations both to the Mem- 
bers of the Organization as such and to the Security Council. It should 
be kept in mind that “recommendations” are not the same as “deci- 
sions.” They have no obligatory character whatsoever However, the 
provisions of Article 18, paragraph 2, relative to voting procedure, apply, 
since, in the sense in which the word “decisions” is used in that para- 
graph, the General Assembly must take a decision before it can make a 
recommendation. The only limitation upon the Assembly’s power of 
recommendation other than that implied in the general grant of power 
is contained in the reference to Article 12. 

“ The present Charter .” There is one point of a somewhat technical 
nature which arises in connection with the inteipretation of this Article 
which deserves a word of comment. The Article refers to questions and 
matters within the scope of “the present Charter.” The expression “the 
present Charter” is used consistently throughout the Charter as the 
method of referring to the Charter. It is not intended to be a reference 

1 Covenant , Article 3, paragraph 3 and Article 4. 

* See this volume, p. 120. 
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to the Charter as it now stands in the year 1945. If the Charter is sub- 
sequently amended to extend its scope, the General Assembly's power 
of discussion will be extended by that much. “The present Charter" 
simply means, then, the Charter as it is at any given time. 

Article 11 

1. The General Assembly may consider the general principles of 
cooperation in the maintenance of international peace and security, 
including the principles governing disarmament and the regulation of 
armaments, and may make recommendations with regard to such prin- 
ciples to the Members or to the Security Council or to both. 

This paragraph corresponds very closely to the first part of Chapter V, 
Section B, paragraph 1, of the Dumbarton Oaks Proposals. The pro- 
vision with regard to the General Assembly's power to make recom- 
mendations is more explicit. Following as it does Article 10, it becomes 
a specific application of the more comprehensive provisions of that 
Article. 

It should be noted that the provisions with respect to disarmament 
in the Charter are considerably weaker than the provisions contained 
in Articles 8 and 9 of the Covenant of the League of Nations. The 
Members of the League recognized the dangers of the private armament 
industry. A proposal to introduce a similar statement in the Charter 
was defeated. It is quite clear that disarmament takes a more modest 
place in the system of the United Nations than it did in the League 
system. Security is the foremost consideration. The League aimed to 
develop a system whereby “Security, Arbitration and Disarmament" 
would work hand in hand and on an equal basis. The United Nations 
has chosen another road. If one should attempt to define the three 
pillars of this system, they would be: “Security, Pacific Settlement 
and Welfare ” Disarmament is given a very subordinate position. 

Under the Covenant, while the Council was specifically empowered 
to formulate plans for the reduction of national armaments “for the con- 
sideration and action of the several governments," 1 the Assembly's 
general authority was sufficiently broad to permit it to do the same thing. 
The Charter, however, expressly grants to the General Assembly the 
power to consider “ the principles governing disarmament and the regula- 
tion of armaments," and to make recommendations with respect to such 
principles, while the Security Council alone is made responsible, under 
the terms of Article 26, “ for formulating . . . plans to be submitted to the 
Members of the United Nations for the establishment of a system for 
the regulation of armaments." This definition of authority of course 
governs any action taken by the United Nations Organization with a 
view to the control of the use of atomic power for military purposes. 

1 Covenant, Article 8, paragraph 2. 
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A special point to be noted in connection with this paragraph is the 
use of the word “consider” in place of the word “discuss” which we 
find used in Article 10 and in Article 11, paragraph 2. The distinction 
goes back to the Dumbarton Oaks Proposals. It has been suggested 
that there is a “shade of difference” between the two words, that “con- 
sider” is more comprehensive than the word “discuss,” and may have 
the implication of leading to some form of action, as, for example, the 
making of a recommendation. 1 This distinction would seem, however, 
to lose much of its point in view of the fact that in paragraph 1 of Arti- 
cle 11, where the word “consider” is used, the General Assembly is 
expressly given the power to recommend, as in Article 10 and Article 11, 
paragraph 2, where the word “discuss” is employed. 

2. The General Assembly may discuss any questions relating to the 
maintenance of international peace and security brought before it by 
any Member of the United Nations, or by the Security Council, or by a 
state which is not a Member of the United Nations in accordance with 
Article 35, paragraph 2, and, except as provided in Article 12, may make 
recommendations with regard to any such questions to the state or states 
concerned or to the Security Council or to both. Any such question on 
which action is necessary shall be referred to the Security Council by the 
General Assembly either before or after discussion. 

This paragraph is also a special application of the general principle 
expressed in Article 10. It follows closely provisions contained in Chapi- 
ter V, Section B, paragraph 1 of the Dumbarton Oaks Proposals. The one 
additional provision, permitting a state that is not a Member to bring 
a question of the nature indicated before the General Assembly, simply 
harmonizes this paragraph, dealing with the powers of the General 
Assembly, with the provisions of Article 35, paragraph 2, dealing with 
the pacific settlement of disputes. 

This paragraph, with the limitation on the General Assembly's power 
contained in the reference to Article 12, gives definite application to the 
general principle upon which the peace and security system of the 
Charter is based, namely, that the General Assembly is primarily the 
organ for discussion while the Security Council is the organ for action. 
There are, however, two circumstances in which the General Assembly 
can make recommendations with respect to “questions relating to the 
maintenance of international peace and security.” The first is when the 
Security Council is not exercising, in respect to such questions, its func- 
tions under the Charter. The second is when the Security Council 
requests the General Assembly to consider the question and to make 
recommendations. The first circumstance is limited, however, by the 
requirement of the last sentence of this paragraph that any question on 

1 Testimony of Leo Pasvolsky before Senate Committee on Foreign Relations, 
Bearings . on The Charier of the United Nations , etc , cited above, p 242 
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which action is necessary shall be referred to the Security Council, so 
that it is presumably only where the Security Council has failed to take 
action after a question has been referred to it, or where following unsuc- 
cessful action the Security Council voluntarily ceases to deal with the 
question, that the General Assembly can step in and make recommenda- 
tions as well as discuss the subject matter. 

A question might be raised with regard to the nature of the “ action ” 
referred to in the last sentence of this paragraph Presumably, it is action 
of the kind that the Security Council is empowered to take under the 
provisions of Chapters V, VI, VII and VIII. This would seem to be a 
logical interpretation, considering that one main purpose of the Charter 
is to avoid the general overlapping of functions and powers which char- 
acterized relations between the League Assembly and Council. 

The provisions of this paragraph make it passible for the Security 
Council to transfer a matter to the Assembly in the same w*ay as the 
League Council could do under Article 15, paragraph 9 of the Covenant. 
The Security Council is not, however, required to do this at the request 
of one of the parties as was the rule under the Covenant. Furthermore, 
any decision by the Security Council to do this w r ould presumably be 
taken in accordance with Article 27, paragraph 3, requiring the con- 
currence of the peimanent members of the Council On the scope and 
application of the exception contained in this paragraph, see comment 
on Article 12 1 

3. The General Assembly may call the attention of the Security 
Council to situations which are likely to endanger international peace 
and security. 

This paragraph is another of the additions made at San Francisco 
with a vuwv to strengthening the position of the General Assembly. 
While recognizing by implication the piimary responsibility of the 
Security Council tor Liking action to maintain international peace and 
security, it empowers the Genet al Assembly to call the attention of the 
Security Council to situations which are likely to endanger peace and 
security. This enables the General Assembly to take a decision as to 
whether in its opinion such a situation exists and to place openly upon 
the Security Council responsibility for dealing with it It is intended to 
reduce the likelihood that a particular situation in which one of the 
permanent members of the Council has a special interest will be per- 
mitted to continue and become aggravated liecause of the inaction of 
the Council and the dilatory tactics of its momboi-s. 

4. The powers of the General Assembly set forth in this Article shall 
not limit the general scope of Article 10. 


1 See below, p. 100. 
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This paragraph is intended to make clear that the provisions of 
Article 11 are intended to particularize, but not restrict, the more general 
provisions of Article 10. 

Article 12 

1. While the Security Council is exercising in respect of any dispute or 
situation the functions assigned to it in the present Charter, the General 
Assembly shall not make any recommendation with regard to that 
dispute or situation unless the Security Council so requests. 

This paragraph which has already been referred to under Articles 10 
and 11 does not need much further comment. It is quite clear that the 
object is to ensure that the General Assembly shall not interfere with 
the exercise by the Security Council of its function to maintain peace 
and security by the exercise of the powers vested in it by Chapters V, 
VI, VII and VIII. The Council is given this function because it is the 
organ best constituted to work quickly and efficiently. It was felt at 
Dumbarton Oaks and at San Francisco that this speed and efficiency 
might be endangered if the General Assembly were permitted to make* 
recommendations with respect to questions under treatment by the 
Council. For that reason it was deemed wise to introduce a special pro- 
vision to prevent interference and overlapping of action This reason 
obviously disappears if the Security Council should request the opinion 
of the Assembly. This is expressly recognized in the latter part of the 
paragraph. 

It is stated in this paragraph that the Assembly shall not make any 
recommendation under the circumstances indicated This does not 
mean that the Assembly cannot discuss such disputes or situations. The 
wording of Articles 10 and 12 makes it clear that discussion is permitted 

The Assembly may also at any time, it would seem, make recommenda- 
tions regarding the general principles of cooperation m the maintenance 
of peace and security if these recommendations are not so specific that 
they have the character of being directed to a definite situation or con- 
flict then before the Security Council. 

2. The Secretary-General, with the consent of the Security Council, 
shall notify the General Assembly at each session of any matters relative 
to the maintenance of international peace and security which are being 
dealt with by the Security Council and shall similarly notify the General 
Assembly, or the Members of the United Nations if the General Assem- 
bly is not in session, immediately the Security Council ceases to deal 
with such matters. 

Trtiere was no comparable provision in the Dumbarton Oaks Proposals. 
One of the major concerns of the smaller powers was that the Security 
Council might by one means or another keep a dispute or situation from 
coming before the General Assembly for consideration and recommenda- 
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tion, even though the Security Council was obviously not engaged in 
dealing with the matter in any active way. This paragraph was agreed 
upon at San Francisco, after lengthy discussion, for the purpose of giving 
some assurance that the principle of the first paragraph was not misused 
in practice It was also felt that the Members of the United Nations 
should be kept informed regarding matters before the Security Council 
for consideration and action. 

The first part of this paragraph places upon the Secretary-General 
the obligation to notify the General Assembly at each session of any 
matters relative to the maintenance of international peace and security 
which are being dealt with by the Security Council. This obligation 
does not extend to reporting action taken since the purpose of the report 
is to assist the Assembly in determining its agenda. The one condition 
imposed is that the Secretary-General must act “with the consent of 
the Security Council.” And this consent presumably requires the con- 
currence of all permanent members. 

The second part of the paragraph requires the Secretary-General to 
notify the General Assembly immediately, if it is in session, and the 
Members of the United Nations, if the General Assembly is not in ses- 
sion, when the Security Council has ceased to deal with such matters. 
The word “similarly” would appear to refer to the requirement of 
Security Council consent. The action of the Secretary-General in this 
case is thus subject to the same condition as is expressly stated in the 
first part of the paragraph. Consequently, the Security Council decides 
itself when it has ceased to deal with a matter under paragraph 1, and 
the General Assembly cannot make a recommendation until it is in 
effect invited to do so. 


Article 13 

1. The General Assembly shall initiate studies and make recommen- 
dations for the purpose of: 

a. promoting international cooperation in the political field and 
encouraging the progressive development of international law and its 
codification; 

b. promoting international cooperation in the economic, social, 
cultural, educational, and health fields, and assisting in the realization 
of human rights and fundamental freedoms for all without distinction 
as to race, sex, language, or religion. 

The obligation placed upon the General Assembly by this paragraph, 
i.e. to “initiate studies and make recommendations,” should provide 
the basis for important constructive work by that body. It directs the 
General Assembly to initiate the organization of studies within the 
wide range of subjects covered by sections a and b, to discuss the results 
of these studies, and to make recommendations, presumably either to 
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Members or to the appropriate organs of the United Nations or to both, 
with respect to action which should be taken. It opens up the possibility 
of the continuation of a form of international activity which proved to 
be very useful under the League system. 

International cooperation in the fields specified will commonly take 
the form of the drafting and putting into force of international agree- 
ments dealing with specific aspects of the matters under consideration. 
At UNCIO, a proposal was submitted that the General Assembly be 
empowered to “submit general conventions for the consideration” of 
states both Members and non-members. This proposal w r as defeated. 
One cannot, however, draw the conclusion that the General Assembly 
will therefore lack the power to submit general conventions The 
Assembly of the league of Nations, without specific authority, under- 
took the drafting of international agreements, as in the case of the 
Geneva Protocol of 1924. There is nothing in the Charter to prevent 
a recommendation of the General Assembly from taking this form 

The words of the paragraph down to a were taken verbatim from the 
Dumbarton Oaks Proposals, with the sole exception of the substitution 
of “shall” lor “should” Sections a and b of the paragraph, defining 
the specific purposes of the General Assembly action, repioscnt a con- 
siderable elaboration of the Dumbarton Oata text The effects of this 
are twofold, first, the matters with regard to which the Assembly is to 
initiate studies and make recommendations are stated more specifically 
and concretely; and second, the field of the Assembly’s activity is 
undoubtedly to some extent broadened, though probably not to any 
great extent if w r e take into account other provisions of the Dumbarton 
Oaks Proposals, notably Chapter IX, Section A, paragraph 1 

“ Promoting international cooperation in the political fiuhl ” Tins is 
a phrase rather difficult to define All interstate relations are in a sense 
political However, w r hen section a is compared with section b it Incomes 
clear that the words “the political field” are used to distinguish a par- 
ticular area of international relations from “ the economic, social, cultural, 
educational, and health fields ” Besides “political” is apparently used 
in contradistinction to “legal” since section a goes on to speak of the 
development and codification of international law r a* distinct from the 
promotion of international political cooperation This first phrase in 
section a would appear, then, to be little more than a repetition of the 
idea contained in the first paragraph of Article 1 1 . 

“ Encouraging the progressive development of international law and its 
codification .” The inclusion of this phrase was due in large part to the 
insistence at San Francisco that more emphasis be placed on law as the 
basis of the Organization. It was in line w r ith the inclusion in the Articles 
dealing with Purposes and Principles of references to international law 
and justice. Since international law includes all treaties and other agree- 
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ments between states, 1 an international agreement which is entered into 
as the result of recommendations made by the General Assembly will 
be a step in the “ progressive development of international law.” Further- 
more, international law may be developed through the practice of states 
in response to Assembly recommendations, and by the practice of the 
Organization itself. 

Codification of international law is a more ambitious goal. Here we 
have in play two conflicting legal ideas. According to one school of 
thought it is desirable to draft a code, comparable to the Napoleonic 
Codes, which will give certainty and definiteness to the rules of inter- 
national law. According to another school of thought, to attempt at 
this time to codify international law would not only end in failure but 
would be harmful to the development of international law, due to the 
fact that it would be forced into a strait jacket and be denied the oppor- 
tunity for natural growth Judging from League experience and the 
proposals of the more moderate advocates of codification, the application 
of this particular provision of the Charter will result in the drafting of 
multipartite treaties such as the Hague Nationality Convention of 1930 2 
and the Hague Conventions of 1899 and 1907, which put into agreed form 
the rules relating to certain specific subjects of international relations. 
Thus, in a sense, these so-called “codes” are little more than inter- 
national statutes 

Economic and Social Cooperation. Section b of this paragraph repre- 
sents a considerable proliferation and amplification of the comparable 
provisions of the Dumbarton Oaks Proposals The scope of “economic” 
and “social” is clarified, if not extended, by the introduction of the 
words “cultural, educational, and health ” Furthermore, “assisting in 
the realization of human rights and fundamental freedoms” is made a 
specific obligation of the General Assembly, and the exact meaning of 
these goals is further clarified by the addition of the words “for all with- 
out distinction as to race, sex, language, or religion.” It is, of course, 
necessary to bear particularly in mind m connection with this paragraph 
the limitation imposed by Article 2, paragraph 7. Further discussion of 
Assembly action in this “non-political ” field will be necessary in connec- 
tion with Chapters IX and X. 

2. The further responsibilities, functions, and powers of the General 
Assembly with respect to matters mentioned in paragraph 1 (b) above 
are set forth in Chapters IX and X. 

See comment on Articles of Chapters IX and X. 

1 See Statute of the International Court of Justice , Article 38. 

* For Final Act of Conference , nee league of Nations Document 1930. V. 7. 
N. Y., Columbia Univ. Press, agents For official documents relating to preparation 
and work of Conference, see American Journal of International Law, XXIV (1930), 
Supplement, p 1, 109 See also Hudson, Manley O , “The First Conference for the 
Codification of International Law,” ibid., XXIV (1930), p. 447. 
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Article 14 

Subject to the provisions of Article 12, the General Assembly may 
recommend measures for the peaceful adjustment of any situation, 
regardless of origin, which it deems likely to impair the general welfare 
or friendly relations among nations, including situations resulting from 
a violation of the provisions of the present Charter setting forth the 
Purposes and Principles of the United Nations. 

Origin of Article . This Article had no counterpart in the Dumbarton 
Oaks Proposals except for the provision of Article V, Section B, para- 
graph 6 which said that the General Assembly should initiate studies 
and make recommendations for the purpose of “ adjusting situations 
likely to impair the general welfare.” The scope and purpose of this 
provision were obviously more limited than the scope and purpose of 
the Article under consideration. Article 19 of the Covenant of the League 
provides a closer parallel. 

This Article was one of the amendments proposed by the Sponsoring 
Governments at San Francisco It was intended to provide a means by 
which situatioas which threaten the general welfare or friendly relations 
between states may be considered and recommendations made with 
respect to them It represents a modest approach to the problem of 
“peaceful change” in a dynamic world The approach is modest, since 
no recommendation made by the General Assembly has any binding 
force. Like advice given by the Assembly under Article 19 of the Cove- 
nant, any recommendations made by the General Assembly under this 
Article may be disregarded, and the Member or Members so disregard- 
ing them, suffer no specifically prescribed penalties. There is no provision 
for enforcement action The only forces behind a recommendation are 
the power of public opinion and the moral force of the General Assembly. 

Revision of Treaties In the early stages of the discussions leading up 
to the formulation of this Article, the revision of treaties was the aspect 
of the problem chiefly in mind. In fact in the original draft of the Article 
and in other amendments proposed at San Francisco there was specific 
reference to revision of treaties. There was strong objection, however, 
to the inclusion of any reference to the revision of treaties on the ground 
that it would weaken the structure of international contractual obliga- 
tions which provides the basis for orderly relations among the nations 
of the world, and in particular would be an invitation to the enemy 
states in World War II to seek revision of the peace treaties. 1 Since the 
objective was not solely the revision of treaties, but rather the considera- 
tion of any situation or condition which might impair the general welfare 

1 For discussion of question of treaty revision by the technical committee see 
UNCIO, Summary Report of Seventeenth Meeting of Committee 1 1/2 , June /, 1945, Doc. 
748, II/2/39; Summary Report of Eighteenth Meeting , June 2 t 1946, Doc* 771 , 11/2/41; 
and Summary Report of Nineteenth Meeting , June 4 f 1946 , Doc. 790, II/2/42. 



THE GENERAL ASSEMBLY 105 

or friendly relations among nations, without regard to whether it has 
relation to a treaty or not, the more general phraseology was introduced. 

In support of this view of the scope of the Article, we may quote the 
summary report of the statement of the Delegate of the United States 
(Senator Arthur H. Vandenberg), who played a very conspicuous part 
in the drafting of the Article. He explained that 

although he had originally contemplated a specific allusion in the Charter to 
the question of revision of treaties, he had foregone this in favor of the broad 
version . . . put forward by the four sponsoring governments and France. It 
was inconsistent to launch an international Organization based on international 
integrity and at the same time to intimate any lack of respect for the instruments 
through which international integrity functions, namely, treaties He recognized 
the objections to identifying treaties as such with this paragraph and held that 
the concern of the Assembly was not with treaties per sc, but with adjusting 
conditions w’hich might impair peace and good relations between nations. 
Considerations of the general welfare may call for a recommendation that a 
treaty be respected rather than revised He submitted that it w r as wiser not to 
connect the broad version (of the paragraph) with any specific definition regard- 
ing treaty revision. The phrase “the peaceful adjustment of any situation, 
regardless of origin,” in his view, should not be interpreted to mean that the 
subject of treaty revision was foreclosed to the Assembly If treaties gave rise 
to situations wduch the Assembly deemed likely to impair the general welfare or 
friendly relations among nations, it could make recommendations in respect of 
these situations. 1 

Scope of Article. The General Assembly is empowered under this 
Article to recommend measures for the peaceful adjustment of “any 
situation, regardless of origin, wdiich it. deems likely to impair the gen- 
eral welfare or friendly relations among nations.” The words “regard- 
less of origin” are important since they make it clear that the situation 
in question may result from dissatisfaction with a treaty, or from a 
conflict of political interests that does not necessarily involve any 
challenge to existing treaties. 

The specific reference to the provisions of the Charter setting forth 
the “Purposes and Principles of the United Nations” makes it clear 
that under this Article the General Assembly can deal with any alleged 
violation of principles such as that “of equal rights and self-determina- 
tion of peoples.” 

There are two important limitations upon the authority conferred in 
this Article. The one is contained in the text in the express reference 
to Article 12. It is there' stated that the Assembly shall not make recom- 
mendations regarding any question that is already being dealt with by 
the Security Council in the exercise of its functions under the Charter. 

1 Ibid , Summary Report of Seventeenth Meeting of Committee IT 12, June I, 19$5, 
Doc. 748, II/2/39, p 2 See also statement of Senator Arthur H Vandenberg, who 
was chiefly instrumental in the formulation of this Article, before the Senate Foieign 
Relations Committee, Hearings ... on The Charter of the United Nations , etc., cited 
above, p. 251. 
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The other important limitation is not mentioned in the text of the 
present Article. That is the all-embracing exception of Article 2, para- 
graph 7, which makes it impossible for the Assembly to make any 
recommendation if the situation should rise from any matter that is 
essentially within the domestic jurisdiction of any state. 

In spite of the potential importance of this Article which has led to 
the observation that by its terms the General Assembly becomes “the 
town-meeting of the world/’ it must be stated that in effect its provisions 
are implicit in the more comprehensive terms of Article 10. In fact, 
Articles 11, 12, 13 and 14 can properly be regarded as elaborations and 
detailed applications of the comprehensive terms of that Article. 

Article 15 

1. The General Assembly shall receive and consider annual and 
special reports from the Security Council; these reports shall include an 
account of the measures that the Security Council has decided upon or 
taken to maintain international peace and security. 

The first part of this paragraph was contained in the Dumbarton 
Oaks Proposals. Taken m conjunction with Article 24, paragraph 3, 
it places upon the Security Council the obligation to make annual and 
special reports to the General Assembly. The annual reports presumably 
will be submitted at the regular sessions of the General Assembly. The 
special reports will presumably deal with specific matters, such as meas- 
ures that have been taken to deal with specific disputes or situations 
It is not made clear who decides w'hen these special reports shall be 
submitted. Article 24, paragraph 3, says this is to be done “when neces- 
sary” but ako leaves open the question as to who is to decide. The 
General Assembly presumably can ask that a special report lx* made, but 
the Security Council appears to retain considerable freedom of action. 

It is stated that the General Assembly shall “receive and consider” 
annual and special reports from the Security Council The meaning of 
the word “consider” is of great importance. At UNCIO this Article 
was discussed extensively. Opinions w r ere at times sharply divided 
between the adherents of the supremacy of the Assembly on the one 
hand and the supporters of the authority of the Security Council on the 
other. It is clear that the General Assembly has the right to examine 
and discuss the reports very carefully. It would appear equally clear 
that if the action of the General Assembly is to have any effect, it must 
be able to come to conclusions regarding the substance of the reports 
and give expression to them. This w r ould clearly imply the power to make 
recommendations on matters covered. 1 

l On meaning of the word “consider,” see comment on Article 11, paragraph 1, 
tins volume, p. 97. 
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This interpretation is supported by the discussions and decisions of 
UNCIO and of the committees and commissions concerned with this 
matter. The matter came up before two of the Conference's technical 
committees (II/2 and III/l) and these Committees arrived at conflicting 
results. The text adopted by Committee II/2 went further than that 
of Committee III/l in empowering the General Assembly to discuss 
and take action on reports of the Security Council. Because of this con- 
flict and because of the belief entertained by certain delegates that the 
Committee II/2 text, if adopted, would improperly encroach upon the 
authority of the Security Council, an appeal was taken to the Steering 
Committee which referred the matter back to Committee II/2 for con- 
sultation with Committee III/l, and if necessary or desirable with Com- 
mittee III/3, in order that there be prepared “a jointly agreed upon 
redraft of the paragraph.” This consultation took the form of a special 
joint meeting of subcommittees II/2/B and III/l /C which, after full 
discussion of the matter, adopted a text substantially like the one con- 
tained in the Charter 1 The original Committee II/2 text was substan- 
tially revised The paragraph specifically empowering the General 
Assembly to approve or disapprove in whole or in part any report of the 
Security Council and to submit recommendations to the Security Council 
was dropped. In the course of the discussion in Committee II/2, it 
was made clear by the Delegates of the United States and of the Soviet 
Union (which had been the author of the revised text in the joint sub- 
committee meeting) that the new' text did not derogate in any way from 
the General Assembly’s powders under other provisions of th« Charter. 
The General Assembly w ould have at all times the right to discuss any 
questions arising from matters contained in the Security Council's 
reports and, subject to the limitation contained in Article 12, make 
recommendations thereon The Delegate of the Soviet Union added that 
in his opinion the Assembly should not have the right to make recom- 
mendations on the reports themselves, as distinct from the matters 
reported, since this would amount to approving or disapproving the 
reports and w ould violate the principle governing the respective positions 
of the General Assembly and the Security Council. 2 

This view' wus formally accepted by the two committees and incor- 
porated in resolutions of interpretation adopted by them. That adopted 
by Committee III/l read** as follow's: 

That paragraph 8 docs not limit in any way the pow r ers of the Assembly set 
forth in paragraphs 1 and 6, and consequently when the General Assembly is 

1 UNCIO, Summary Report of Special Joint Meeting of Subcommittees If 12/B and 
III/l /C\ June It , 1945 Doc. 921, II/2/B/13, III/l/C/2 It is to be noted that 
the final vote was taken by the two subcommittees separately. In Subcommittee 
1I/2/B the vote w r as 4-4; m II1/1/C, 8-0 for adoption. 

2 Ibid , Summary Report of Twenty-second Meeting of Committee 11/2, June IS, 
1945 , Doc 971, 1 1/2/50, pi. 
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considering reports from the Security Council it may exercise the powers of dis- 
cussion and recommendation stated in those paragraphs. 1 

This interpretation was adopted also by Commission II and sub- 
mitted to the Conference, by which it was accepted, in these words: 

Commission II calls particular attention to the word “ consider” as used in 
the Charter in connection with reports of the Security Council and other organs. 
It is the intention of Commission II that this word shall be interpreted to encom- 
pass the right to discuss, and that the power of the Assembly to discuss and make 
recommendations as defined in Articles 10, 11, 12 and 14 is not limited in any 
way with respect to its consideration of reports from the Security Council. 2 

This paragraph specifies that the reports of the Security Council to the 
General Assembly shall give an account of the measures it has taken 
for the maintenance of peace and security. It is thereby established 
that the Security Council, although primarily responsible for the main- 
tenance of peace and security, still owes the public opinion of the world, 
through the General Assembly, an account of how it has performed this 
important task. The position of the General Assembly as the conscience 
of mankind is thereby safeguarded. 

2. The General Assembly shall receive and consider reports from the 
other organs of the United Nations. 

Article 98 provides for an annual report by the Secretary-General. It 
is clearly within the power of the General Assembly to require such 
reports from the Economic and Social Council and the Trusteeship 
Council as it may desire since these organs function under its authority. 
There is no special provision concerning reports from the International 
Court of Justice. However, the Permanent Court of International 
Justice did publish annual reports; and it seems obvious that such reports 
must be made to the General Assembly under this paragraph. 


Article 16 

The General Assembly shall perform such functions with respect to 
the international trusteeship system as are assigned to it under Chapters 
XII and XIH, including the approval of the trusteeship agreements for 
areas not designated as strategic. 

See comment on Articles of Chapters XII and XIH, especially 
Article 85. 

1 Ibid , Report of the Rapporteur of Committee HI /I , Doc. 1060, III/1/58, p. 17; 
see also Report of the Rapporteur of Committee ///£, Doc. 1122, II/2/52 (1), p. 4. 

2 Ibid , Revised Report of the Rapporteur of Commission II to the Plenary Session, 
Doc 1180, 11/18(1), p. 3. 
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1. The General Assembly shall consider and approve the budget of 
the Organization. 

This Article gives the Assembly the important power to pass upon 
the budget of the Organization. This was the practice of the League 
of Nations decided upon after long discussions between the adherents 
of giving this right to the Council and the adherents of giving it to the 
Assembly. The Covenant contained no specific provision. The power 
to approve the budget carries with it of course the important power of 
reviewing the work of the Organization and of controlling its activities. 

There was some discussion at San Francisco of the possible inclusion 
of details of budgetary procedure in the Charter. It was decided that 
it was more appropriate to leave these matters to be covered by subse- 
quent regulations. 1 

2. The expenses of the Organization shall be borne by the Members 
as apportioned by the General Assembly. 

It was considered unwise to attempt at San Francisco to lay down the 
rules for the apportionment of the expenses of the Organization It is 
a question of considerable difficulty and complexity, and can best be 
left to the General Assembly for decision. 

It is interesting to note in this regard that the Covenant of the League 
originally provided that the expenses of “the Secretariat” should be 
borne by the Members of the League in accordance with the apportion- 
ment of expenses of the International Bureau of the Universal Postal 
Union. In the light of experience, this was amended to provide that the 
expenses of the league should be borne by Members “in the proportion 
decided by the Assembly.” This permitted greater flexibility and pro- 
vided the precedent for the method adopted at San Francisco. 

Expenses referred to in this paragraph do not include the cost of 
enforcement action. See Article 49 and comment. 2 

3. The General Assembly shall consider and approve any financial 
and budgetary arrangements with specialized agencies referred to in 
Article 67 and shall examine the administrative budgets of such special- 
ized agencies with a view to making recommendations to the agencies 
concerned. 

This paragraph lays down the rule that the Assembly shall also con- 
sider and approve financial engagements with the special agencies re- 
ferred to in Article 67. It shall also examine the administrative budgets 

1 For Regulations for the Financial Administration of the League of Nations , see 
League of Nations Document C. 81. M. 81. 1945. X (issued September 15, 1945). 

* See this volume, p. 174. 
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of the agencies and make recommendations with regard to them to the 
agencies concerned. Presumably these recommendations may take a 
variety of forms, including the submission of alternative budgets. 

It should be noted in this connection that the League budget included 
the budgets of such technical organizations as the Economic and Finan- 
cial Organization, the Health Organization, the Communications and 
Transit Organization, and the Intellectual Cooperation Organization, 
as well as the budgets of the two autonomous organizations, the Perma- 
nent Court of International Justice and the International Labor Organ- 
ization. The League system, however, was based on the principle that 
all international bureaus already established and all commissions for 
the regulation of matters of international interest “hereafter consti- 
tuted ” should “be placed under the direction of the League ” 1 This goal 
was only attained in part. It was consistent, however, with this prin- 
ciple of unified control and direction that the budgets of the technical 
organizations, commissions and committees developed within the League 
system, or brought within it, should be included in the League budget 
and subjected to Assembly control. 

The principle of the United Nations as applied to the structure of the 
Organization is a different one. It proceeds on the assumption that the 
numerous specialized techmcal organizations established to meet highly 
specialized needs should be autonomous 2 While the United Nat ions 
Organization is given certain functions of initiation, coordination and 
assistance, relations between the United Nations Organization and the 
specialized agencies are to be determined by agreement. The provisions 
of this paragraph recognize on the one hand the essentially autonomous 
status of the specialized agencies, while making it possible for the 1 General 
Assembly as the representative organ of the United Nations Organiza- 
tion to discuss and give full publicity to the administrative practices of 
these agencies and to make constructive recommendations for their 
improvement. 

The purpose of this paragraph was carefully considered by a subcom- 
mittee of the Executive Committee of the Preparatory Commission, and 
its views were set forth in some detail in a report which it prepared 3 The 4 
primary object of this paragraph was stated to lx' “to encourage and 
develop a large measure of fiscal and administrative co-ordination in 
the interest of greater operating efficiency and economy for the entire 
structure of the Organization and the specialised agencies related to it ” 
It was not considered that there was any intention to confer on the 
General Assembly “ a financial power which could be used by it to con- 

1 Covenant , Article 24 

* Sec Article 57 and comment, this volume, p. 194 

* Report by the Executive Committee to the Preparatory Commission of the United 

Nahums, cited above, p. 102, 105. 
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trol the policies of the specialised agencies.” Relationship on policy 
matters, it was pointed out, are dealt with in other articles of the Charter. 

The subcommittee recognized that the paragraph deals with two dis- 
tinct matters: the consideration and approval of financial and budgetary 
arrangements made with the specialized agencies referred to in Article 
57, and the examination of the administrative budgets of such agencies 
followed by the making of suitable recommendations. The meaning of 
the term “ administrative budget,” as used in the second part of the 
paragraph, gave rise to some discussion. It was suggested that the term 
might have been used to underline the point that the budget was to be 
examined “from the angle of good administration and not of policy.” 
It was also pointed out that there is clearly an area of possible expendi- 
ture — such as the relief operations of UNRRA — which would not be 
subject to this kind of examination. “Even in such cases, however, the 
administrative costs of salary, office expenses and general expenditure 
of a recurring character, are comparable to those of other agencies, and 
their examination may lead to fruitful comparisons and contrasts.” 
The subcommittee expressed the view “that the term ought not to be 
given a restrictive interpretation.” 

The first part of paragraph 3 envisages varying degrees of financial and 
budgetary relationship between the Organization and the specialized 
agencies The subcommittee, above referred to, assumed that under the 
arrangements concluded with some of the agencies the responsibility 
might be placed on the General Assembly to approve their budgets. 
The term “consolidated budget” was used to describe such an arrange- 
ment, which of course would be in lme with League practice as described 
above. One advantage of such a consolidated arrangement would be the 
simplification of the process of preparation, examination and approval of 
Organization and agency budgets. It was recognized, however, that 
in spite of the advantages of such an arrangement, there will be certain 
practical difficulties, such as the need of amending the constitutions of 
certain of the specialized agencies and the fact of differing memberships, 
in the way of its realization The view, nevertheless, was expressed that 
“the establishment of a consolidated system to cover as many as possible 
of the specialised agencies is to be regarded as a desirable objective.” 


Voting 

Article 18 

1. Each member of the General Assembly shall have one vote. 

There was one obvious alternative to this rule, namely, the establish- 
ment of a system of weighted voting. Such a system of weighted voting 
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has been found more feasible for organizations of a technical na- 
ture. 1 

This alternative had, of course, strong theoretical arguments in its 
support, but the practical difficulties in the way of getting agreement on 
any formula which would give proper weight to the many criteria that 
needed to be taken into account were so great that no serious considera- 
tion was given to it either at Dumbarton Oaks or at San Francisco. 

2. Decisions of the General Assembly on important questions shall be 
made by a two-thirds majority of the members present and voting. 
These questions shall include: recommendations with respect to the 
maintenance of international peace and security, the election of the non- 
pennanent members of the Security Council, the election of the members 
of the Economic and Social Council, the election of members of the 
Trusteeship Council in accordance with paragraph 1 (c) of Article 86, 
the admission of new Members to the United Nations, the suspension of 
the rights and privileges of membership, the expulsion of Members, 
questions relating to the operation of the trusteeship system, and budg- 
etary questions. 

The general rule in international organizations and conferences of a 
political nature has been until now the rule of unanimity. This was the 
rule of the League of Nations consecrated in Article V of the Covenant. 2 
It has been completely discarded in the Charter, except for the require- 
ment of unanimity of the permanent members of the Security Council 
for certain decisions. This paragraph enumerates certain questions 
which shall be settled by a two-thirds majority. They include the 
following: 

(а) Recommendations concerning the maintenance of peace and 
security. 

(б) Election of non-permanent members of the Security Council 
(Article 23). 

(c) Election of the members of the Economic and Social Council 
(Article 61). 

(< d ) Election of the members of the Trusteeship Council (Article 86, 
paragraph 1 (c)). 

( e ) Admission of new Members (Article 4, paragraph 2). 

(f) Suspension of Members from the exercise of their rights and 
privileges of membership (Article 5). 

( g ) Expulsion of Members (Article 6). 

1 See, for example, Article XI, Section 5, of the Articles of Agreement for the Inter- 
national Monetary Fund and Article V, Section 3, of the Articles of Agreement for the 
International Bank for Reconstruction and Development. See, also, Sohn, Louis B., 
“Weighting of Votes in an International Assembly/’ American Political Science 
Review, XXXVIII (December 1944), p. 1192. 

2 Many important exceptions were made in practice in addition to the specific 
exceptions contained in the Covenant. See Riches, Cromwell A., Majority Rule in 
International Organisation, Baltimore, Johns Hopkins Press, 1940, 322 p. 
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(h) Questions relating to the operation of the trusteeship system 

(Chapters XII and XIII). 

(t) Budgetary questions (Article 17). 

The rule of two-thirds majority applies also to the adoption of amend- 
ments to the Charter by the General Assembly (Article 108) and to the 
decision fixing the date and place of a General Conference to review 
the Charter (Article 109). In these two Articles, however, the words 
“present and voting” do not appear, which raises the question whether 
or not their omission was deliberate. If so the actual vote required might 
be different in these two cases. 1 

“Recommendations with respect to the maintenance of international 
peace and security” presumably include all recommendations made 
under the provisions of Articles 10, 1 1 and 14 which relate to the general 
principles of cooperation in the maintenance of international peace and 
security (Article 11, paragraph 1) and to specific questions brought before 
the General Assembly under the terms of Article 11, paragraph 2. While 
the recommendations in question may be made under the terms of 
Articles 10 and 14, as well as under the more specific provisions of Article 
1 1 , it would appear that with respect to many matters with which the 
General Assembly can deal under Articles 10 and 14, a recommendation 
can be adopted by a majority vote. 

3. Decisions on other questions, including the determination of addi- 
tional categories of questions to be decided by a two-thirds majority, 
shall be made by a majority of the members present and voting. 

All other questions shall be settled by simple majority The Assembly 
can itself by simple majority decide to include other questions among 
those important questions which shall be decided by a two-thirds vote. 
However, it must be clear that the General Assembly cannot make such 
a decision if the Charter specifically provides that the decision shall be 
taken by simple majority, or in any other specified way. It is, for 
instance, stated in Article 10, paragraph 1, of the Statute of the Court 
that candidates, in order to be elected as judges, must obtain an absolute 
majority of votes in the General Assembly. Also, it is provided in 
Article 109, paragraph 3, of the Charter that if the General Conference 
for the review of the Charter is not held before a specified time, a pro- 
posal to call such a Conference is to be placed upon the agenda of the 
General Assembly and may be adopted by a majority vote of the 
members. 

A question which the Charter does not expressly answer is whether 
the General Assembly, once it has determined by a majority vote addi- 
tional categories of questions to be decided by a two-thirds vote, can 
reverse its action by a majority vote. It would seem the right interpre- 

1 See comment on Articles 108 and 109, this volume, p. 291-7. 
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tation that categories established by Article 18, paragraph 2, cannot 
be abolished except by the method specified for amending the Charter, 
but that “ additional categories” established under paragraph 3 can be 
abolished or modified by the Assembly by majority vote of the members 
present and voting. 

Article 19 

A Member of the United Nations which is in arrears in the payment of 
its financial contributions to the Organization shall have no vote in the 
General Assembly if the amount of its arrears equals or exceeds the 
amount of the contributions due from it for the preceding two full years. 
The General Assembly may, nevertheless, permit such a Member to 
vote if it is satisfied that the failure to pay is due to conditions beyond 
the control of the Member. 

It was thought desirable, on the basis of the experience of the League 
of Nations, to provide some penalty for a Member who is seriously in 
arrears in its financial contributions to the Organization. It was there- 
fore decided that a Member shall have no vote in the Assembly if the 
amount of its arrears exceeds its contribution for the past two years. 
The Assembly is given discretionary power, however, to lift this penalty 
if it is satisfied that the failure is due to conditions beyond the control 
of the Member. Such conditions are not specified. They might con- 
ceivably include natural disasters such as earthquakes or great floods, 
revolutions and economic depressions. 

It is to be noted that there is in the Charter no corresponding provision 
for denial of the voting privilege to a member of the Security Council, 
the Economic and Social Council or the Trusteeship Council. Since the 
elected members of these organs are chosen for terms of two to three 
years, the penalty would presumably be applicable in a one ‘-year period 
at most. With regard to permanent members the situation obviously 
would be different and the fact that permanent members of the Security 
Council do not lose their voting privileges in that body through financial 
delinquency can be pointed to as another instance where the great 
powers enjoy special privileges. 

Procedure 
Article 20 

The General Assembly shall meet in regular annual sessions and in 
such special sessions as occasion may require. Special sessions shall be 
convoked by the Secretary-General at the request of the Security Council 
or of a majority of the Members of the United Nations. 

It is thus definitely settled in advance that the General Assembly 
shall meet in regular annual sessions. This was also the practice of the 
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League of Nations although it was not specifically required by the Cove- 
nant. 1 This ensures that the representative body of the Organization 
will have an opportunity at least once a year to review the work of the 
Organization. It gives assurance that world public opinion will have 
this opportunity to express itself. But if the public opinion of the world 
is to have this chance, it is clear that the meetings of the General Assembly 
must, for the most part, be open to the public. Such was the case with 
the League of Nations 

Rule no. 11 of the Rules of Procedure of the Assembly stated: 

(1) The public shall be admitted to the plenary meetings of the Assembly, by 
cards distributed by the Secietary-General 

(2) The Assembly may deride that particular meetings shall be private. 

(3) All derisions of the Assembly upon items on the agenda, which have been 
taken at a private meeting, shall be announced at a public meeting of the 
Assembly. 2 

Such also was the case with the plenary meetings and Commission 
meetings of UNCIO. The question whether sessions of the General 
Assembly should be open to the public was discussed at San Francisco, 
but it. was decided not to insert any definite stipulation in the Charter. 
However, upon the recommendation of Committee II/2, the following 
statement was inserted in the report of Commission II, and was adopted 
by the Conference: 

The Conference is of the opinion that regulations to lie adopted at the first ses- 
sion of the General Assembly shall provide that, save in exceptional cases, the 
sessions of the General Assembly sliall be open to the public and the press of the 
world. 3 

The Article also provides for special sessions as occasion may require. 
Such sessions are to be called by the Secretary-General at the request 
either of the Security Council or of the majority of the Members of the 

1 The first paragraph of Rule 1 of the Rules of Procedure of the Assembly of the 
league stated “The Assembly shall meet m general session eveiy year, at the seat 
of the League of Nations, commencing the second Monday in September, provided 
that the second Monday does not fall later than the 10th If the second Monday falls 
later than the 10th, the session w ill begin on the first Monday ” 

2 league of Nations, Rules of Procedure of the Assembly, Geneva, 1937, League 
of Nations Document 1937 1. N V , Columbia Univ. Press, agents 

1 UNCIO, Revised Report of the Rapporteur of Commission II to the Plenary 
Session, Doc 1 180, 11/18 (1), p 2 

The Provisional Rules of Procedure for the General Assembly adopted by the 
Executive Committee and recommended to the Preparatory Commission contained 
the following rule relating to publicity of meetings of the Assembly and its Com- 
mittees: 

“Rule 07. The meetings of the General Assembly and its Mam Committees shall 
be held in public unless the body concerned decides that exceptional circumstances 
requue that the meeting lie held m private. Meetings of other Committees and sub- 
sidiary organs shall be held in public unless the lx>dy concerned decides otherwise.” 
{Re pot t by the Executive Committee to the Preparatory Commission of the United Na- 
tl mis, cited above, p. 23 ) 
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Organization. The League of Nations Covenant permitted special ses- 
sions to be called. Five extraordinary sessions, some for dealing with 
serious international conflicts and others to admit new Members to the 
League, were held. The Rules of Procedure for the Assembly provided 
that extraordinary sessions could be held when a previous meeting of 
the Assembly had so decided, when the Council demanded it by a major- 
ity vote, or when the majority of the Members of the League had so 
agreed upon a demand coming from one of the Members. 

Article 21 

The General Assembly shall adopt its own rules of procedure. It shall 
elect its President for each session. 

This Article conforms to the general practice of international organ- 
izations, including the League of Nations. 1 

Article 22 

The General Assembly may establish such subsidiary organs as it 
deems necessary for the performance of its functions. 

The meaning of this Article is clear. The need of including such a 
specific grant of power might be questioned, particularly in view of the 
provision of Article 7, paragraph 2. 

1 For Provincial Rules recommended by the Executive Committee to the Prepara- 
tory Commission, see Report by the Executive Committee to the Preparatory Commission 
of the United Naiions t cited above, p 18. 



CHAPTER V 


THE SECURITY COUNCIL 
Composition 
Article 23 

1. The Security Council shall consist of eleven Members of the United 
Nations. The Republic of China, France, the Union of Soviet Socialist 
Republics, the United Kingdom of Great Britain and Northern Ireland, 
and the United States of America shall be permanent members of the 
Security Council. The General Assembly shall elect six other Members 
of the United Nations to be non-permanent members of the Security 
Council, due regard being specially paid, in the first instance to the con- 
tribution of Members of the United Nations to the maintenance of inter- 
national peace and security and to the other purposes of the Organiza- 
tion, and also to equitable geographical distribution. 

Permanent Members The first thing to be noted is that the Charter 
of the United Nations has kept the distinction between great powers 
and other states which was made in the Covenant of the League in its 
provisions relating to the composition of the Council It was felt at 
San Francisco that there ought to be a definite relationship between the 
obligations imposed on certain states and their capacity to influence the 
decisions of the Organization. Power and responsibility should be joined 
together. This was the basis on which it was decided to accord a special 
position to certain states. These states are the ones which may be 
regarded as the most important guarantors of security, the countries 
who, upon the basis of their industrial resources and man power, are 
mast likely to be called upon to furnish the necessary force to keep the 
peace of the world They are, at the present time, the leaders of the 
military alliance that has conquered the Axis powers and is now engaged 
in determining and enforcing the terms of peace. They are the Republic 
of China, France, the Union of Soviet Socialist Republics, the United 
Kingdom of Great Britain and Northern Ireland and the United States 
of America. 

There is a static element in this arrangement. It may be that these 
are the “great powers” today, but that does not of necessity mean that 
they will always continue to be such. That was one of the reasons for 
opposition to the present text. The opinion was expressed that the most 
powerful states would always be elected, and that it was, therefore, not 
only superfluous, but even harmful to mention them by name and 

11* 
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thereby tie the hands of the Organization. Some thought it would have 
been wiser to state in the Charter that this permanent membership 
might be changed, taking into account the changing conditions of the 
world. This was in part done in the Covenant of the League of Nations 
which permitted the Council with the approval of the majority of the 
Assembly to create new permanent members 1 This has not been done 
in the Charter. Consequently the number of permanent members and 
the names of states so designated can only be changed by the formal 
procedure of amending the Charter according to Articles 108 and 109. 

Non-Permanent Members . In addition to the permanent members, 
there are to be six non-permanent members This provision was in the 
Dumbarton Oaks Proposals and was kept in the Charter after consider- 
able discussion and after several proposals to increase the membership 
had been defeated. It may be difficult enough to decide on the number 
of states to be represented on the Council, but it is still more difficult 
to find an equitable distribution of these scats. 

The same problem arose in the League of Nations. The membersliip 
of the Council was enlarged from time to time so as to make it possible 
for additional groups of states to be represented Furthermore, a special 
category of semi-permanent members was introduced, consisting of 
states which on the basis of their importance were declared eligible for 
re-election. It was recognized in the League that certain groups should 
always have representatives on the Council. Thus the Scandinavian 
States (Denmark, Finland, Norway and Sweden) had one representative 
So had the Little Entente (Czechoslovakia, Rumania and Yugoslavia). 
Latin America had three members, the Far East one, the Near East one, 
and so on. Still there were some Members who were never represented 
on the League Council. This problem of equitable representation will 
be still more difficult in the United Nations with only six elective mem- 
bers on the Security Council 

Criteria Governing Choice of Non-Permanent Members . In the discus- 
sions of this problem in the technical committee (Committee III/l) at 
San Francisco, numerous passible criteria upon the basis of which the 
non-permanent members might be selected were considered as follows: 2 

full equality for all member nations, geographical distribution, rotation, con- 
tribution of the members of the Organization towards the maintenance of inter- 
national peace and security and towards the other purposes of the Organization, 
guaranties concerning the active defense of international order and means to 
participate substantially in it, combinations of elements including population, 
industrial and economic capacity, future conti ibutions in armed forces and 
assistance pledged by each Member state, contributions rendered in the second 
World War and so on, also special assignment of non-i>ermanent seats to certain 
groups of nations. 

1 Covenant , Article 4, paragraph 2. 

•UNCIO, Report of the Rapporteur of Committee III /l, Doc. 1050, III/1/58, 
p. 2-3. 
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The Dumbarton Oaks Proposals had set forth no special criteria to 
be taken into account in the election of non-permanent members. By 
so doing it had placed all Members of the Organization on an equal 
basis. At San Francisco, the claim was advanced by certain delegations, 
notably the Canadian, that there were states such as Australia, Brazil, 
Canada and the Netherlands which, because of their economic and 
military importance and more especially because of the contribution 
which they would be expected to make to the maintenance of peace and 
security, were entitled to special consideration. It was pointed out that 
from the point of view of power and influence there was less difference 
between these states and the so-called “great powers” than between 
these “middle powers” and many of the smaller nations. 

As a concession to this point of view the Conference agreed to include 
as a first critcrium to be taken into account by the General Assembly 
in the election of non-permanent members “the contribution of Members 
of the United Nations to the maintenance of international peace and 
security and to the other purposes of the Organization.” Only a rela- 
tively small number of states stood to benefit, however, from the applica- 
tion of this critcrium. Then? still remained the problem of fair distribu- 
tion of scats among the smaller nations As we have seen, this problem 
was met by the League by increasing the number of non-permanent 
seats and by following the practice of group representation which in mast 
instances amounted to geographical distribution. The framers of the 
Charter decided to moot the problem by introducing as a second cri- 
torium “equitable geographic distribution ” 

These criteria will not operate automatically. Their inclusion does 
not mean that all the “middle powers” will have seats on the Security 
Council or that all geographical areas will necessarily be represented 
First of all, it is left to the 1 Assembly to decide which states satisfy these 
criteria. Secondly, it follows from the next paragraph that states chosen 
are not eligible for re-election Thereby it is made quite clear that no 
state has a claim to more than occasional representation. Finally, there 
is no appeal in case the General Assembly disregards these criteria. 
One might, therefore, say that the criteria governing the distribution of 
non-permanent seats are nothing more than solemn exhortations to 
the General Assembly to act in a certain way. If the Assembly should 
disregard these exhortations, the political effects might be serious, but 
there would be no legal consequences. The elections would still be valid. 

2. The non-permanent members of the Security Council shall be 
elected for a term of two years. In the first election of the non-permanent 
members, however, three shall be chosen for a term of one year. A 
retiring member shall not be eligible for immediate re-election. 

Under the League Covenant the term of non-permanent members 
was three years. The members of the Economic and Social Council and 
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the elected members of the Trusteeship Council are elected for three 
years. But it was deemed wiser in the case of the Security Council to 
have a shorter period in order to give more Members the opportunity 
of membership. It is furthermore provided that at the first elections 
three of the non-permanent members shall be elected for one year terms 
and three for two year terms so as to ensure a greater continuity in 
the non-permanent membership of the Council. A retiring member is 
declared not eligible for immediate re-election. The Economic and Social 
Council with its greater membership does not have this rule. There is 
no specified period that a state must wait before again becoming eligible 
for election to the Security Council. 

The League of Nations developed a system under which certain mem- 
bers of the Council were virtually semi-permanent through being declared 
eligible for re-election. Under the Charter, the interests of the “ middle 
powers” are taken care of in another way. 1 

This paragraph makes no provision for a special election in case a 
member of the Council ceases to be a member before its term has expired. 
This might happen if the member in question ceased to exist as a state 
or ceased to be a Member of the Organization, either because of expul- 
sion or through voluntary withdrawal. It is not believed that a Member 
whose privileges have been suspended will cease to be a member of the 
Council. Presumably the matter of elections to fill vacancies will be 
covered by rules adopted by the General Assembly. 

3. Each member of the Security Council shall have one representative. 

This provision is to be contrasted with that of Article 9, paragraph 2, 
applying to the General Assembly, which permits each Member to have 
five representatives in that body This rule has special significance in 
connection with the provisions of Article 28, paragraphs 1 and 2. 

Functions and Powers 
Article 24 

1. In order to ensure prompt and effective action by the United Na- 
tions, its Members confer on the Security Council primary responsibility 
for the maintenance of international peace and security, and agree that 
in carrying out its duties under this responsibility the Security Council 
acts on their behalf. 

This paragraph states the basic principle governing the role of the 
Security Council. 2 The Members of the Organization confer on the 

1 For comment on paragraph 1, see this volume, p 117, above. 

*For comment on Article 10 bearing on relations of General Assembly and 
Security Council, see ibid . , p. 94. 
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Security Council the primary responsibility for the maintenance of peace 
and security. They do not yield up all responsibility. The Assembly 
also has, according to the stipulations in Articles 10 to 15, certain powers 
and responsibilities in this sphere. But the Council has the chief 
responsibility. 

The reason for placing this responsibility on the Security Council is 
that that organ by virtue of its size and composition is regarded as best 
suited to assure “ prompt and effective action.” This definite allocation 
of responsibility for the maintenance of international peace and security 
to a small body on which the great military powers are permanently 
represented is regarded by many as the great advance this Organization 
has made over the security system of the League of Nations. 

The Members, furthermore, agree that the Security Council shall 
act on their behalf This provision, taken in conjunction with the pro- 
vision of Article 25, results in the relinquishment by certain Members 
of the Organization of a considerable amount of their freedom of action, 
since they agree in advance to be represented by and to be bound by the 
decisions of a body on which they are not necessarily represented and 
over whose decisions they have no effective control. This of course is 
not true of the permanent members of the Security Council. 

2. In discharging these duties the Security Council shall act in accord- 
ance with the Purposes and Principles of the United Nations. The 
specific powers granted to the Security Council for the discharge of these 
duties are laid down in Chapters VI, VII, VIII, and XII. 

This Is a specific application of Article 2. It is intended to give assur- 
ance that the Security Council in the discharge of the duties conferred 
upon it by tliis Article and stated in greater detail in Chapters VI, VII, 
VIII and XII will not act arbitrarily but in accordance with the basic 
purposes and principles of the Organization. It must of course be 
admitted that tliis leaves considerable discretionary power to the Secur- 
ity Council since it alone is responsible for the interpretation of the 
Charter in so far as it determines its powers and functions, and prescribes 
limitations upon the exercise of the same. 

At the United Nations Conference an attempt was made to establish 
a further limitation on the power of the Security Council by incorporat- 
ing in the Charter a definition of aggression. This attempt was defeated. 
One argument that was made against such a definition of aggression was 
that it would weaken the power of the Security Council to an undesirable 
extent, that it would deprive the Council of the discretionary power 
that must be vested in it if it is to deal with unforeseeable situations in 
an effective manner. 1 


1 See comment on Article 39, ibid , p. 155. 
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There is, however, in the rule governing voting procedure laid down 
in Article 27 another guarantee against abuse of power. In order for 
the Security Council to take substantive decisions carrying out its 
responsibility under this Article, there must be concurrence among at 
least seven members of the Council, including all the permanent mem- 
bers (except that parties to a dispute cannot vote). This means that any 
permanent member, subject to the exception just noted, can prevent 
a decision from being taken. Furthermore, no decision can be taken by 
the permanent members without the concurrence of two other members 
It is quite possible that the real difficulty will be, not that the Security 
Council will abuse its power, but rather that it will be unable to use its 
power. 

The fact that the words “Purposes” and “Principles” are used in 
capitalized form suggests that the reference is to the specific provisions 
of Articles 1 and 2 respectively. 1 

3. The Security Council shall submit annual and, when necessary, 
special reports to the General Assembly for its consideration. 

See comment on Article 15, paragraph 1. 

Article 25 

The Members of the United Nations agree to accept and carry out the 
decisions of the Security Council in accordance with the present Charter. 

This Article logically follows Article 24 since it lays down a rule which 
is the logical consequence of the provisions of the previous Article. 
Members agree to “accept and carry out” the decisions of the Security 
Council taken in accordance with the terms of the Charter, since they 
have already agreed that the Council “acts on their behalf ” in carrying 
out the “primary responsibility” conferred upon it to maintain inter- 
national peace and security. The precise extent of this obligation of 
Members can be determined only by reference to other piovisions of the 
Charter, particularly Chapters VI, VII, VIII and XII Decisions of 
the Security Council take on a binding character only as they relate to 
the prevention or suppression of breaches of the peace. 

The word “decisions” as used in this Article clearly does not include 
recommendations which the Security Council is empowered to make 
under Articles 36, 37 and 38. It was made clear in the discussions at 
San Francisco, as it should be apparent from the wording of the Charter, 
that such recommendations have no binding force. 

It is, also, quite clear that this Article docs not apply to measures 
taken by individual Members under Article 107. A certain doubt might 


1 See comment on these Articles, ibid , p. 59-76, 
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arise concerning Article 106. However, it seems correct to say that 
“joint action on behalf of the Organization” by the five Great Powers 
in question does not have obligatory effect under this Article for the 
other Members. Such measures are taken on behalf of the Organization 
by the five Great Powers but not by the Council. 

Article 26 

In order to promote the establishment and maintenance of inter- 
national peace and security with the least diversion for armaments of 
the world’s human and economic resources, the Security Council shall 
be responsible for formulating, with the assistance of the Military Staff 
Committee referred to in Article 47, plans to be submitted to the Mem- 
bers of the United Nations for the establishment of a system for the 
regulation of armaments. 

This Article, taken together with the first paragraph of Article ll, 1 
provides the Charter system of international control of armaments. 
These two Articles correspond to Articles 8 and 9 of the League Covenant. 

It is obvious that the League system was much more ambitious and 
detailed than that of the United Nations Under the Covenant, Mem- 
Ixts recognized that the maintenance of peace required “ the reduction of 
armaments”; there is no such explicit recognition of this principle in 
the Charter Under the Covenant, Members recognized that the private 
manufacture of munitions and implements of war was open to grave 
objection, and should be controlled, there is no mention of this problem 
in the Charter Under the Covenant, Memlxrs agreed to the inter- 
change of “full and frank information as to the scale of their armaments, 
their military, naval and air programs and the conditions of such of 
their industries as are adaptable to warlike purposes”; there is no com- 
parable obligation placed on Members of the United Nations. As the 
League system developed, “disarmament” came to be accepted as one 
of the three coordinate bases of a peace structure. There is no suggestion 
in the Charter that the reduction and limitation of armaments by inter- 
national agreement will be seriously undertaken until peace and security 
have been assured 

The procedure for establishing “a system for the regulation of arma- 
ments” envisaged in this Article roughly parallels that provided for 
in the Covenant. The Security Council is made responsible for formu- 
lating plans. It is to have the assistance of the Military Staff Committee. 
These plans arc to be submitted to the Members of the Organization* 
for their consideration Members will presumably take action on these 
plans in accordance with their constitutional procedures. No Member 
will lx* bound except following its specific acceptance of the plan or plans 


1 See comment, ibid., p. 97 
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submitted. A multilateral agreement, and not a senes of bilateral agree- 
ments, is obviously intended. 

This Article is to be understood in relation to Article 43 which provides 
for a special agreement or agreements specifying the armed forces, 
assistance and facilities which members undertake to place at the dis- 
posal of the Security Council for enforcement purposes. The “ system 
for the regulation of armaments” envisaged in this Article is therefore 
one which provides minimum as well as maximum limits. In this respect 
it differs substantially from the League system as envisaged in Article 8 
of the Covenant. 

Voting 
Article 27 

1. Each member of the Security Council shall have one vote. 

The fact that the Security Council was so constituted as to give special 
representation to certain members with special interests made any 
serious consideration of weighted voting unnecessary. This rule, follow- 
ing the international practice of the past, was accepted without question. 

2. Decisions of the Security Council on procedural matters shall be 
made by an affirmative vote of seven members. 

Questions of procedure are to be decided by the affirmative vote of 
any seven members of the Security Council, whether they an* permanent 
members or not. It is not explained, however, what matters shall be 
considered procedural. It seems clear that matters arising under Arti- 
cles 28 to 32 are procedural in character. It appears to bo the proper 
interpretation that very few other matters are to be considered as pro- 
cedural. According to the joint statement of the Sponsoring Govern- 
ments at San Francisco, decisions under Chapters VI, VII and VIII 
which do not involve “taking direct measures in connection with settle- 
ment of disputes, adjustment of situations likely to lead to disputes, 
determination of threats to the peace, removal of threats to the peace, 
and suppression of breaches of the peace” 1 are governed by this para- 
graph. Thus it w r ould appear that the Security Council may by an 
unqualified majority of seven decide to place a particular matter on its 
agenda or allow parties to a dispute or other states to be heard. While 
the joint statement of the Sponsoring Governments was not accepted 
•by the San Francisco Conference as an official interpretation of the 
provisions regarding Council voting procedure, there is little doubt but 
what these specific interpretations, representing concessions by the 

1 UNCIO, Statement by the Delegations of the Four Sponsoring Governments on 
Voting Procedure in the Security Council , Dor. 852, 111/1/37(1), p. I, Hee i bid , p. 128 
below 
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Great Powers, were accepted, without prejudice to the exact definition 
of the full scope of application of the paragraph. 

It is not stated in this paragraph who is going to decide when a matter 
is procedural, or by what vote this decision is to be taken. This, obvi- 
ously, must be settled by the Council itself and it is logical to assume 
that the question will be regarded as non-procedural, with the concur- 
rence of all permanent members necessary to a decision. That was the 
view expressed by the Sponsoring Governments in their Statement of 
Interpretation. 1 

3. Decisions of the Security Council on all other matters shall be 
made by an affirmative vote of seven members including the concurring 
votes of the permanent members; provided that, in decisions under 
Chapter VI, and under paragraph 3 of Article 62, a party to a dispute 
shall abstain from voting. 

Disagreement on Interpretation of Yalta Formula. No question which 
came up in connection with the drafting and adoption of the Charter 
caused so much disagreement and created so much difficulty as that 
relating to the scope; of the application of the rule laid down in this 
paragraph. The Sponsoring Governments themselves were not able to 
reach agreement on this matter in the course of the Dumbarton Oaks 
Conversations. It was not until the Yalta Conference that an accord 
was reached. The agreed formula was submitted to the other United 
Nations at the time the invitation to the United Nations Conference 
was extended. It was submitted to the Conference as an integral part 
of the Dumbarton Oaks Proposals and was eventually adopted in the 
form in which it was submitted 

The proposals with regard to votes necessary to decisions were the 
controversial features of the Yalta formula. Numerous suggestions 
were made by governments participating in the San Francisco Con- 
ference for their amendment, all intended to remove or lessen the so-called 
“veto power” of a permanent member of the Security Council. When 
the question came up for consideration in the appropriate technical 
committee' of the Conference (Committee III/l), representatives of the 
Sponsoring Governments were asked to interpret paragraphs 2 and 3, 
and particularly 3, by indicating how they would be applied in specific 
situations. It was soon clear that the Sponsoring Governments them- 
selves were not in agreement as to the interpretation to be given. 

A subcommittee of Committee III/l, consisting of the Delegates of 
Australia, China, Costa Rica (Rapporteur of the Committee), Cuba, 
Egypt, France, Greece, the Netherlands, the Union of Soviet Socialist 
Republics, the United Kingdom and the United States of America was 
created to seek a clarification of the meaning of the paragraphs. Under 


1 Ibid . 
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the procedure agreed upon by the subcommittee, 1 representatives of 
delegations other than those of the Sponsoring Governments proposed 
questions which were then collated by the Committee Secretariat and 
submitted on May 22 to the Delegates of the Sponsoring Governments 
who were members of the subcommittee for their answers. A list of 
twenty-three questions was prepared and submitted in this manner. 
The questions submitted were as follows: 2 

(1) If the parties to a dispute request the Security Council (under Article 38) s 
to make recommendations with a view to its settlement, would the veto be 
applicable to a decision of the Security Council to exercise its power to investigate 
the dispute for that purpose? 

(2) If the Security Council has investigated a dispute under this paragraph 
(Article 38), would the veto be applicable to a decision of the Security Council 
to recommend to the Parties certain terms , with a view to the settlement of the 
dispute? 

(3) If the attention of the Security Council is called to the existence of a 
dispute, or a situation wdiich may give rise to a dispute (under Article 34), 
would the veto be applicable to a decision of the Security Council to exercise its 
power to investigate the dispute or situation? 

(4) If the Security Council has investigated the dispute, w’ould the veto be 
applicable to a decision by the Security Council that the continuance of the dispute 
is likely to endanger the maintenance of international peace and security? 

(5) If the Security Council has decided that the continuance of a dispute is 
likely to endanger the maintenance of international peace and secunty, would 
the veto be applicable to a decision of the Secunty Council to call upon the 
parties to settle their dispute by the means indicated in paragraph 3 (Article 33)? 

(6) If a dispute is referred to the Security Council by the parties under this 
paragraph (Article 37), would the veto l>e applicable to a decision by the Security 
Council under the second sentence of this paragraph that it deems the continuance 
of the particular dispute is m fact likely to endanger the maintenance of inter- 
national peace and secunty? 

(7) If the Secunty Council deems that the continuance of the particular 
dispute is in fact likely to endanger the maintenance of international jXMice and 
security, would the veto be applicable to a decision of the Security Council under 
the second sentence of this paragiaph (Article 37) to take action under paragraph 
5 (Article 36)? 

(8) If the Security Council deems that the continuance of the particular 
dispute is in fact likely to endanger the maintenance of international peace and 
security, would the veto lie applicable to a decision of the Secunty Council under 
the second sentence of this paragraph (Article 37) to recommend to the parties 
such terms of settlement as it considers appiopriate? 

(9) Would the veto be applicable to a decision of the Security Council 
(under Article 36), at any stage of a depute, to recommend to the parties appro- 
priate procedures or methods of adjustment? 

1 Ibid., Summary Report of First Meeting of Subcommittee III /I /B, May 19, 19J+5, 
Doc. 481, UI/l/B/1. 

* Ibid., Questionnaire on Exercise of Veto in Security Council , Doc 855, III/l /B/2 (a) 

1 References in the original questionnaire to the provisions of the Dumbarton Oaks 
Proposals to which the questions related have for the most part been omitted 
References to the corresponding Articles of the Charter have been inserted in paren- 
theses. For complete text of Questionnaire, see this volume, p. 333. 
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(10) Would the veto be applicable to a decision of the Security Council 
under the first sentence of this paragraph (Article 36, paragraph 3) that a dispute 
i 8 of a justiciable [i.e. legal] character f 

(11) Would the veto be applicable to a decision of the Security Council under 
the first sentence of this paragraph to refer a justiciable dispute 1 to the Inter- 
national Court of Justice? 

(12) Would the veto be applicable to a decision of the Security Council to 
deal with a justiciable dispute by some other means of adjustment/ 

(13) Would the veto be applicable to a decision of the Security Council 
(under Article 96, paiagraph 1) to refer to the International Court of Justice a 
legal question connected with a non-justiciable dispute ? 

(14) Would the veto be applicable to a decision of the Security Council 1 2 
that it deemed that a failure would constitute a threat to the maintenance of 
peace and security? 

(15) Would the veto be applicable to a decision of the Security Council 2 
that it should take any measures necessary for the maintenance of international 
peace and security? 

(16) Would the veto be applicable to a decision of the Security Council 
(under Article 39) that it determined the existence of any threat to the peace, etc ? 

(17) Would the veto lie applicable to a decision of the Security Council 
(under Article 40) that it may call upon the parties, etc.? 

(18) Would the veto lie applicable to a decision of the Security Council 
(under Article 40) that failure to comply should be duly taken account of \ etc.? 

(19) In case a decision has to be taken as to whether a certain point is a pro- 
cedural matter (Article 27, paragraph 2), is that preliminary question to be 
considered in itself as a procedural matter or is the veto applicable to such pre- 
liminary question? 

(20) If a motion is moved in the Secuiity Council on a matter, other than a 
matter of procedure, under the general words in paragraph 3 (of Article 27), 
would the abstention from voting of any one of the permanent members of the 
Security Council have the same effect as a negative vote by that member in pre- 
venting the Security Council from reaching a decision on the matter? 

(21) If one of the permanent members of the Security Council is a party to a 
dispute, and m conformity with the proviso to paragraph 3 (of Article 27) has 
abstained from voting on a motion on a matter, other than a mattei of pro- 
cedure, would its mere abstention prevent the Security Council from reaching a 
decision on the matter? 

(22) In case a decision lias to lie made under Chapter VIII, Section A, 3 
(Chapter VI of the Charter), or under the second sentence of Chapter VIII, 
Section C, paragraph 1 (Article 32), will a permanent member of the Council be 
entitled to participate in a vote on the question whether that permanent member 
is itself a paxty to the dispute or not? 

(23) In view of questions raised by several delegations, the Greek Delegation 
would like to 1x5 informed whethei, under Chapter 10, paragraph 1, of the 
Dumbarton Oaks Projxjsals as amended by the Four Governments (Article 97), 
the recommendation of the Security Council to the Assembly in respect of the 
election of the Secretary General and his deputies is subject to veto. 

1 Refers to Chapter VIII, Section A, paragraph 6, of the Dumbarton Oaks Proposals 
which w r as revised at San Francisco so as to eliminate this particular phraseology. 

2 Under Chapter VIII, Section R, paragraph 1, of the Dumbarton Oaks Proposals. 
There is no corresponding Article m the Charter. 

* Of the Dumbarton Oaks Proposals. 



128 CHARTER OF THE UNITED NATIONS 

Interpretation of Sponsoring Governments . After exchanges of views 
during a period of over two weeks, the Delegations of the Sponsoring 
Governments were able to announce on June 7 their agreement on a 
joint Statement of Interpretation. This Statement was subscribed to 
by the French Delegation. It was as follows : 1 

STATEMENT BY THE DELEGATIONS OF THE FOUR 
SPONSORING GOVERNMENTS ON VOTING PROCEDURE 
IN THE SECURITY COUNCIL 

Specific questions covering the voting procedure in the Security Council have 
been submitted by a Sub-Committee of the Conference Committee on Structure 
and Procedures of the Security Council to the Delegations of the four Govern- 
ments sponsoring the Conference — The United States of America, the United 
Kingdom of Great Britain and Northern Ireland, the Union of Soviet Socialist 
Republics, and the Republic of China. In dealing with these questions, the four 
Delegations desire to make the following statement of their general attitude 
towards the whole question of unanimity of permanent members in the decisions 
of the Security Council. 


I 

1. The Yalta voting formula recognizes that the Security Council, in discharg- 
ing its responsibilities for the maintenance of international peace and secuiity, 
will have two broad groups of functions. Under Chapter VIII, the Council will 
have to make decisions which involve its taking direct measures m connection 
with settlement of disputes, adjustment of situations likely to lead to disputes, 
determination of threats to the peace, removal of threats to the peace, and sup- 
pression of breaches of the jieace. It will also have to make decisions w hich do 
not involve the taking of such measures. The Yalta formula piovides that the 
second of these two groups of decisions will be governed by a procedural vote — 
that is, the vote of any seven members. The first group of decisions will be gov- 
erned by a qualified vote — that is, the vote of seven members, including the 
concurring votes of the five permanent members, subject to the proviso that in 
decisions under Section A and a part of Section C of Chapter VIII parties to a 
dispute shall abstain from voting. 

2. For example, under the Yalta formula a procedural vote will govern the 
decisions made under the entire Section D of Chapter VI. This means tliat the 
Council will, by a vote of any seven of its memlxjrs, adopt or alter its rules of 
procedure; determine the method of selecting its President; organize itself in 
such a way as to be able to function continuously; select the times and places of 
its regular and special meetings; establish such bodies or agencies as it may deem 
necessary for the performance of its functions; invite a Meml>er of the Organiza- 
tion not represented on the Council to participate in its discussions when that 
Member's interests are specially affected ; and invite any state when it is a party 
to a dispute being considered by the Council to participate in the discussion 
relating to that dispute. 

3. Further, no individual member of the Council can alone prevent con- 
sideration and discussion by the Council of a dispute or situation brought to its 
attention under paragraph 2, Section A, Chapter VIII. Nor can parties to such 

1 UNCIO, Doc. 852, 111/1/37(1). 
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dispute be prevented by these means from being heard by the Council. Likewise, 
the requirement for unanimity of the permanent members cannot prevent any 
member of the Council from reminding the Members of the Organization of their 
general obligations assumed under the Charter as regards peaceful settlement of 
international disputes. 

4. Beyond this point, decisions and actions by the Security Council may well 
have major political consequences and may even initiate a chain of events which 
might, m the end, require the Council under its responsibilities to invoke meas- 
ures of enforcement under Section B, Chapter VIII. This chain of events begins 
when the Council decides to make an investigation, or determines that the time 
has come to call upon states to settle their differences, or makes recommendations 
to the parties. It is to such decisions and actions that unanimity of the per- 
manent members applies, with the important proviso, referred to above, for 
abstention from voting by parties to a dispute. 

5. To illustrate in ordering an investigation, the Council has to consider 
whether the investigation — w hich may involve calling for reports, hearing wit- 
nesses, dispatching a commission of inquiry, or other means — might not further 
aggravate the situation After investigation, the Council must determine 
whether the continuance of the situation or dispute would be likely to endanger 
international peace and security. If it so determines, the Council would be under 
obligation to take further steps. Similarly, the decision to make recommenda- 
tions, even when all parties request it to do so, or to call upon parties to a dispute 
to fulfill their obligations under the Charter, might be the first step on a course 
of action from which the Security Council could withdraw only at the risk of 
failing to discharge its responsibilities 

6 In appraising the significance of the vote required to take such decisions or 
actions, it is useful to make comparison with the requirements of the League 
Covenant with reference to decisions of the League Council. Substantive deci- 
sions of the League of Nations Council could be taken only by the unanimous 
vote of all its members, w hether permanent or not, w'lth the exception of parties 
to a dispute under Article XV of the League Covenant. Under Article XI, under 
winch most of the disputes brought before the League were dealt with and 
decisions to make investigations taken, the unanimity rule was invariably inter- 
preted to include even the votes of the parties to a dispute. 

7. The Yalta voting formula substitutes for the rule of complete unanimity 
of the League Council a system of qualified majority voting in the Security 
Council Under this system non-permanent members of the Security Council 
individually would have no “veto.” As regards the permanent members, there 
is no question under the Yalta formula of investing them with a new right, 
namely, the right to veto, a light which the permanent members of the League 
Council always had. The foimula proposed for the taking of action in the 
Security Council by a majority of seven w r ould make the operation of the Council 
less subject to obstruction than w as the case under the League of Nations rule 
of complete unanimity. 

8. It should also be remembered that under the Yalta formula the five major 
powers could not act by themselves, since even under the unanimity requirement 
any decisions of the Council would have to include the concurring votes of at 
least two of the non-]>ermancnt members. In other words, it would be possible 
for five non-i>ernianent members as a group to exercise a “veto.” It is not to be 
assumed, however, that the permanent members, any more than the non- 
permanent members, wrould use their “veto” power wilfully to obstruct the 
operation of the Council. 
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9. In view of the primary responsibilities of the permanent members, they 
could not be expected, in the present condition of the world, to assume the obli« 
gation to act in so serious a matter as the maintenance of international peace 
and security in consequence of a decision in which they had not concurred. 
Therefore, if a majority voting m the Security Council is to be made possible, 
the only practicable method is to provide, in respect of non-procedural decisions, 
for unanimity of the permanent members plus the concurring votes of at least 
two of the non-permanent members. 

10. For all these reasons, the four Sixmsoring Governments agreed on the 
Yalta formula and have presented it to this Conference as essential if an inter- 
national organization is to lie created through which all peace-loving nations 
can effectively discharge their common responsibilities for the maintenance of 
international peace and secunty. 


II 

In the light of the considerations set forth in Part I of this statement, it is 
clear what the answers to the questions submitted by the Subcommittee should 
be, with the exception of Question 19. The answer to that question is as follows 

1. In the opinion of the Delegations of the Sponsoung Governments, the 
Draft Charter itself contains an indication of the application of the voting pro- 
cedures to the various functions of the Council 

2. In this case, it will be unlikely that there will arise m the future any matters 
of great importance on which a decision will have to lie made as to whether a 
procedural vote would apply. Should, howevei , such a matter arise, the decision 
regarding the preliminary question as to whether or not such a matter is pro- 
cedural must be taken by a vote of seven members of the Security Council, 
including the concurring votes of the permanent memliers. 

Committee Consideration of Interpretation of * Sponsoring Governments 
and France. The report of the subcommittee to Committee III/l 1 , along 
with the above Statement of Interpretation of the Sponsoring Govern- 
ments, was submitted on June 9. There followed a full discussion of 
the questions raised by the original proposal of the Sponsoring Govern- 
ments and their agreed interpretation which extended through four 
meetings of the Committee on June 9, 11 and 12 2 The Statement of 
the Delegations of the Sponsoring Governments was severely criticized 
by many delegates on the ground that it did not answer all the questions 
submitted and that it took an unduly narrow view with regard to the 
field of application of the unqualified “ majority of seven ” rule. The 
position of those delegations adopting a critical attitude was best 
expressed in a printed memorandum presented by the Australian Dele- 
gate (Dr. Evatt). It read as follows: 3 

'Ibid., Doc. 883, III/l/B/4. 

*See ibid., Doc. 897, III/1/42; Doc. 922, III/1/44; Doc 936, III/1/45; and 
Doc 956, III/1/47. 

8 Ibid., Summary Report of Sixteenth Meeting of Committee III/l, June 9, 19Ifi, 
Doc. 897, III/1/42, p. 9. References are to Dumbarton Oaks text, see p 308. 
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VOTING PROCEDURE IN THE SECURITY COUNCIL 

1. The issue now confronting the Committee is not purely one of interpreta- 
tion nor purely one of policy, but is complex, comprising both elements. The 
question of interpretation is whether the Committee agrees with the views now 
expressed by the Sponsoring Governments regarding the application of the veto 
in the Security Council under Chapter VI, Section C. The question of policy is 
whether the voting formula should be clarified or amended in order to ensure 
an effective procedure for conciliation, i.e. the peaceful settlement of disputes 
between nations. 

2. The question of interpretation turns on the meaning to be given to the 
phrase “ procedural matters” in Chapter VI, Section C. On this point it is sub- 
mitted that the joint statement is not satisfactory, for a number of reasons. 

3. The interpretation given by the joint statement is not based on any con- 
sistent principle. In some respiects it Is unduly narrow, in others perhaps sur- 
prisingly wide. In its application to Chapter VIII, Section A, it is far more 
restrictive than the interpretation given by the representative of one of the 
Sponsoring Governments when the matter was last before the Committee 

4 The joint statement answers directly only one of the 22 questions, though 
these were asked at the suggestion of the Sponsoring Governments themselves. 
The answer they would have given to some of the questions is reasonably clear, 
but in others the mattei is left altogether at large In a few instances the correct- 
ness of the answ er implied is open to grave question Under paragraphs 3 and 4 
of Chapter VIII, Section A, for example, the Security Council is not merely em- 
powered, but is imperatively required, to take a particular course of action or 
make a certain choice. Wheie the Secuiity Council’s power is thus associated 
with a duty to exercise it, the decision is limited to questions of time and method, 
and could fairly be treated as procedural Yet the jomt statement plainly treats 
these decisions as subject to the veto 

5. The joint statement gives no weight to the fact that Section A is devoted 
almost wholly to the choice of one or other of a number of steps which were 
described in the Dumbarton Oaks text as “procedures” for the peaceful settle- 
ment of disputes. (Dumbarton Oaks Text, Chapter VIII, A, 5, and VIII, B, 1.) 
The context gives little justification for the narrow* interpretation placed espe- 
cially on Chapter VIII, Section A by the joint statement as contrasted w'ith the 
broad intei pretation placed on Chapter VI, Section D. 

6 The net effect of the joint statement is that “consideration and discussion 
by the Council ” of a dispute or situation is the only matter under Chapter VIII, 
Section A, that cannot be blocked by a permanent member. It is important to 
understand that the words “ consideration and discussion” are used in the joint 
statement in a much narrower sense than they ordinarily bear. In ordinary 
si>eeeh “consideration” of a dispute would include calling for reports, hearing 
witnesses, or even the apixiintment of a commission of investigation. The joint 
statement, however, treats the veto as applicable to a decision to use any of 
those procedures. It is only “consideration and discussion” of a very pre- 
liminary and restricted character that is to be free of the veto. It may be said 
that, without veto, the Council can only discuss w hetber a dispute can be dis- 
cussed, and can only investigate whether it should be investigated. 

7. The importance of the fact that such consideration and discussion is free 
of the veto must not be underestimated, and the joint statement represents a 
substantial advance over a blanket veto. On the other hand, a system for the 
peaceful settlement of disputes in which everything except preliminary con- 
sideration and discussion of this limited character is to be subject to the veto is 
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not an Effective method of conciliation. The only argument put forward in 
support of it by the joint statement is that all subsequent decisions “may well 
have major political consequences, and may even initiate a chain of events which 
might, in the end, require the Council under its responsibilities to invoke meas- 
ures of enforcement under Chapter VIII, Section B.” This is true. But it is for 
this very reason that the exercise of a veto to block conciliation of disputants — 
even where both disputants seek conciliation — will prevent the dispute from 
being composed and will be more likely to cause serious consequences in the way 
of a breach of the peace 

8. The matter stands at present in so confused a condition that, if the present 
text of the voting procedure stands without amendment, steps should be taken 
to secure the opinion of the International Court of Justice on the question of 
interpretation involved. 

9. But the simpler, and preferable, course is to make sure by amendment 
that the veto is clearly inapplicable to any decision of the Security Council under 
the section dealing with the peaceful adjustment of disputes. 

10. The matter of the veto assumes greater importance because of the fact 
that, under the present draft, each of the five great powers could block any 
amendment of the Charter. 

In the course of Committee discussion, it became clear that many 
delegations would be more favorably inclined to the acceptance of the 
formula as it stood if there were some assurance that a General Con- 
ference to review the Charter would be held, and that such revision 
would not be subject to the rule of unanimity of the permanent members 
of the Security Council. The question of voting procedure thus came 
to be tied up in the minds of many with that of amendment procedure. 
Furthermore, there was discussion of the effect of abstention from voting 
by members of the Council and particularly of abstention from voting 
by permanent members as required under the circumstances referred 
to in paragraph 3. On the latter point, the Delegate of the United States 
explained that the abstention required under the paragraph could not 
be used to prevent a decision since it was clearly an exception to the rule 
of unanimity of the permanent members. In that situation a decision 
would be taken by seven affirmative votes with the concurrence of all 
permanent members not parties to the dispute. 1 

The issue chiefly pressed in Committee discussion was that of the 
voting procedure of the Council when performing conciliatory functions 
under the Chapter dealing with the pacific settlement of disputes. The 
position of the Sponsoring Governments was that unanimity of the 
permanent members was necessary here, except on the admittedly pro- 
cedural questions of putting matters on the Council's agenda, and giving 
states the opportunity to be heard, since a decision ordering an investi- 
gation or making a recommendation might have major political conse- 
quences and might even initiate a chain of events which would lead to 

1 Ibid , Summary Report of the Twentieth Meeting of Committee 111 /l, June 18, 19 45 , 
Doc. 967, III/1/48, p. 2. 
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enforcement action by the Council. On the other hand, it was argued 
that where the Council was acting in a purely conciliatory capacity, 
without any power to bind interested parties, no one state should be 
in a position to prevent conciliatory action from being taken simply by 
interposing its objection. Numerous amendments were submitted to 
achieve this end. It was decided that the Committee should settle the 
issue by voting on an Australian amendment which read as follows: 1 

Add the following at the end of Chapter VI, Section C, paragraph 2 (of the 
Dumbarton Oaks Proposals): 

“Decisions made by the Security Council in the exercise of any of its duties, 
functions and powers under Chapter VIII, Section A (Chapter VI of the Char- 
ter), shall be deemed to be decisions on procedural matters.” 

This amendment was acted upon by the Committee on June 12 and 
defeated by the following vote: 10 affirmative, 20 negative, and 15 
abstentions. 

Interpretation of the Article . While the attempt to modify the Yalta 
formula failed, and while the proposals of the Sponsoring Governments 
were finally accepted by Committee III/l, Commission III and the 
Conference, it was made clear in the course of Committee discussion 
and by the votes taken that no action was taken on the Statement of 
Interpretation of the Sponsoring Governments. That cannot therefore 
be regarded as the accepted interpretation of the Article, though as a 
matter of fact, due to the ability of any one permanent member of the 
Council to veto an interpretation contrary to it, there is a probability 
that the interpretations given in the statement will be followed. 

The text of the paragraph says that a decision shall be taken on other 
than procedural matters by an affirmative vote of seven members includ- 
ing the concurring votes of the permanent members. This makes it 
quite clear that abstentions from voting will not affect the size of the 
majority required. This would seem to mean that any permanent mem- 
ber has a veto right and can exercise it, even by absenting himself or 
abstaining from voting. However, in any situation where the concluding 
proviso is applicable, the requirement of unanimity of the permanent 
members does not presumably extend to parties to the dispute. In 
such cases, the requirement would be that there must be an affirmative 
vote of seven members of the Security Council including the concurring 
votes of all permanent members who are not parties to the dispute. 
The rule also means that any group of five non-permanent members 
has the same veto power as is possessed by a permanent member. The 
Great Powers must have at least two of the other members voting with 
them. Politically this may not mean very much. It is highly unlikely 

1 Ibid , Summary Report of the Nineteenth Meeting of Committee III/l , June 12 
1946, Doc. 956, III/1/47, p. 7. 
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that the Great Powers will be unable to convince at least two of the 
other members to vote with them in a case they consider important. 

The second and third paragraphs of Article 27 use the word “deci- 
sions.” It should be kept in mind that the word “decisions” has two 
different meanings. In one sense “ decisions ” may be opposed to “ recom- 
mendations.” On the other hand, “decisions” may refer to votes of 
any character. The Council must also decide when to make a recom- 
mendation. It must decide whether to put a matter on the agenda. It 
must decide when to meet. It is clear from the wording of this Article, 
from the discussion in the Committee and from the answer given by 
the Sponsoring Governments to the questionnaire of the Subcommittee 
that the word “decisions” as used in paragraph 3 must be taken in a 
wider sense than the same word when used in Article 25. 1 

Exceptions to the General Rule. The paragraph states two important 
exceptions to the general principle. The one is that a state party to a 
dispute shall not vote when its case is being treated under Chapter VI. 
No state shall be judge in its own cause, not even a Great Power. It is 
indubitable progress that this is stated so clearly.* The other exception 
is a decision of the Security Council under Article 52, paragraph 3, 
referring to action with respect to settlement of disputes under regional 
arrangements, where likewise a party is to abstain from voting. 

There are also in the Charter other exceptions to the unanimity prin- 
ciple as applied to non-procedural matters A decision of the Security 
Council, concurring with a decision of the General Assembly in the 
calling of a General Conference to review the Charter under Article 107, 
may be taken by a vote of any seven members. Under Article 10 of the 
Statute of the Court, judges are elected concurrently by the General 
Assembly and the Security Council, with the Security Council acting 
by an ordinary majority. 


Procedure 
Article 28 

1. The Security Council shall be so organized as to be able to function 
continuously. Each member of the Security Council shall for this pur- 
pose be represented at all times at the seat of the Organization. 

This paragraph introduces an important departure from League prac- 
tice. Under the Covenant, the Council met “from time to time as occa- 
sion may require, and at least once a year.” 2 The Rules of Procedure 
of the Council provided for periodical ordinary sessions. Under the 
1933 Rules, the Council had four ordinary sessions, but since the fourth 

1 For comment on Article 25, see this volume, p. 122. 

* Covenant , Article 4, paragraph 3. 
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followed immediately upon the third, the Council met in fact three times 
a year at intervals of four months. Extraordinary sessions were held 
on decision of the Council or at the request of any Member of the League 
“in the circumstances referred to in Articles 11, 15 and 17 of the Cove- 
nant.” 1 There was no provision for permanent representation of the 
members of the Council at the seat of the League where the meetings 
of the Council were normally held. 

While these provisions were flexible and gave reasonable assurance 
that a meeting of the Council would be held when the occasion required, 
a certain amount of delay was inevitable due to the fact that representa- 
tives often had considerable distances to travel to reach the Council's 
meeting place, not to mention the time required for preparations. The 
Charter gives assurance of prompter action by the Security Council by 
providing that it shall be organized so as to function continuously. This 
presumably refers to the administrative orgamzation of the Council, 
a matter which will presumably be taken care of in connection with the 
organization of the Secretariat, as well as to the matter of member 
representation covered in the second sentence of the paragraph. 

Every member of the Council shall be permanently represented at 
the seat of the Organization. The institution of the “permanent dele- 
gate" is not new in international life. Many members of the League of 
Nations had their permanent delegates in Geneva. 2 They were usually 
members of the diplomatic staffs. It is possible that the work of the 
Security Council will be considered so important that the permanent 
representative will be a person with greater political authority than a 
foreign service officer. However, it is more reasonable to assume that 
the permanent delegate referred to in this paragraph will in fact be the 
equivalent of a permanent diplomatic representative with rank of 
ambassador. More cannot be said about this before a practice is 
established. * 

The paragraph clearly implies that there shall be one central head- 
quarters for all the principal and subsidiary organs of the United Nations, 
with the exception of the International Court of Justice, the seat of which 
is designated in Article 22 of the Statute. 3 In the report accompanying 
the recommendation of the Executive Committee to the Preparatory 
Commission, the view was expressed that the principle of centralization 
should be adopted to the extent that the seats of the specialized agencies 
should be concentrated in one place. 4 It was admitted, however, that 

1 Rules of the Council, see League of Nations, Official Journal , vol. 14, no. 7, Part I 
(July 1933), p. 900 

•See Potter, Pitman B., Permanent Delegations to the League of Nations , Geneva 
Research Centre, Geneva Special Studies, I, no. 8 (1930). 

* See this volume, p. 369 

4 Report by the Executive Committee to the Preparatory Commission of the United 
Nations , cited above. 
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the adoption of this principle would not exclude the possibility of any 
' subsidiary organ or specialized agency having its permanent seat in 
another place if there were very strong reasons for making an exception. 

No decision was taken at San Francisco concerning the location of the 
permanent headquarters. This matter was not even officially discussed, 
but was referred to the Preparatory Commission for recommendation. 

2. The Security Council shall hold periodic meetings at which each of 
its members may, if it so desires, be represented by a member of the 
government or by some other specially designated representative. 

A distinction seems to be made between the functioning and the meet- 
ing of the Council. As we have seen, the Covenant provided for meetings 
of the Council when occasion required, at least once a year. The Rules 
of Procedure specified the number and dates of ordinary meetings, and 
made provision for the calling of extraordinary sessions. Presumably 
the Rules of the Security Council will make provision for regular periodic 
sessions, while making it possible for extraordinary sessions to be called 
whenever necessary. 

It is stated that each member of the Council may be represented by 
a “member of the government” or by some other specially designated 
representative. This would seem to be an unnecessary provision, since 
it can be assumed that each member is free to choose its own represen- 
tative in any way it deems fit. The provision was apparently inserted 
to make clear, and emphasize, the possibility of meetings at which 
members may be represented by their foreign ministers or persons of 
comparable importance in order to bring such meetings within the 
framework of the United Nations Organization. One of the great advan- 
tages of the League system was that through provision for periodic ses- 
sions of the Council and Assembly the opportunity was afforded for 
foreign minister to get together to discuss matters of common concern. 
The Charter seeks to retain the gains of the League system. 

In the light of the provision of Article 23, paragraph 3, it is to be 
assumed that at the “periodic meetings” at which members are repre- 
sented by “a member of the government or by some other specially 
designated representative,” the “permanent representative” will for 
the time being cease to represent his government, and will presumably 
act in the capacity of adviser or alternate. 

3. The Security Council may hold meetings at such places other than 
the seat of the Organization as in its judgment will best facilitate its 
work. 

This paragraph needs no special comment. It is quite in accordance 
with the practice of international organizations and with the practical 
necessities. This was the practice of the Council of the League of 
Nations. 
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The Security Council may establish such subsidiary organs as it 
deems necessary for the performance of its functions. 

See provisions of Article 7, paragraph 2, and Article 22, and comment 
thereon. 

Article 30 

The Security Council shall adopt its own rules of procedure, including 
the method of selecting its President. 

This Article follows customary international practice. It is quite clear 
that the Council must be able to make its own rules of procedure. The 
Council of the League of Nations did so in the absence of any special 
provision in the Covenant. 

It is not stated that the President shall be elected by the Council 
for a special period. The first paragraph of the fourth article of the 
Rules of Procedure of the League Council provided that the presidency 
should rotate among the members according to their alphabetical order 
in the French language. The period of service of a President extended 
from the beginning of one ordinary session to the beginning of the next 
ordinary session. 

Article 31 

Any Member of the United Nations which is not a member of the 
Security Council may participate, without vote, in the discussion of any 
question brought before the Security Council whenever the latter con- 
siders that the interests of that Member are specially affected. 

A comparison with Article 32 indicates that a distinction is made 
between the situation where a state has interests which are “specially 
affected ” and one where a state is party to a dispute Only in the second 
situation may a non-member state be invited to participate in the dis- 
cussions of the Security Council. 

The second point to be noted is that it is the Security Council, and 
not the Member itself, which decides whether the interests are “specially 
affected.” 

Article 4 of the Covenant of the League not only placed upon the 
Council the obligation to invite a Member not represented on the Council 
to send a representative during the consideration of matters specially 
affecting that Member, but also gave that Member a vote. Under the 
Charter, it is expressly stated that such participation is to be without 
the privilege of voting 

An invitation to a Member State under this Article is clearly a pro- 
cedural matter to be decided according to the second paragraph of 
Article 27. 
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Article 32 

Any Member of the United Nations which is not a member of the 
Security Council or any state which is not a Member of the United 
Nations, if it is a party to a dispute under consideration by the Security 
Council, shall be invited to participate, without vote, in the discussion 
relating to the dispute. The Security Council shall lay down such con- 
ditions as it deems just for the participation of a state which is not a 
Member of the United Nations. 

This Article deals with the situation where the Security Council is 
dealing with a dispute brought before it under the terms of the Charter 
where one or more of the parties are not members of the Security Council 
and not necessarily Members of the United Nations. 

In that situation, the Covenant of the League provided that any 
Member of the League not represented on the Council should be invited 
to send a representative to sit on the Council while the dispute was 
under consideration with the privilege of voting. In the case of non- 
member states, the provisions of Article 17 applied under which the non- 
member state was to be invited to accept the obligations of membership 
in the League for the purposes of the dispute “under such conditions 
as the Council may deem just ” If the invitation was accepted, the 
provisions of Articles 12 to 16 of the Covenant were to be applied with 
such modifications as might be deemed necessary by the Council. 

Under the Charter, the same general principle is laid down to cover 
the two situations, namely, that the Security Council shall invite the 
state to participate “without vote” in the discussion relating to the 
dispute. In the case of a state not a Member of the Organization the 
Security Council is to laydown such additional conditions as it may deem 
just for the participation of the state The Charter provisions would 
thus appear to permit greater flexibility of treatment. The provision, 
common to Articles 31 and 32, by which participation is to be “without 
vote” would appear to be based on the view that the state invited to 
participate does not become for the purpose in question a member of the 
Security Council, but rather is invited to participate in order that its 
position may be fully expressed and defended 

Distinction between “ Dispute ” and “ Question ” It is to be noted that 
under the provisions of Articles 31 and 32 a distinction is made between 
a “dispute” and a “question ” It is only in the case of a dispute to which 
it is a party that a state which is not a Member has a right to be invited 
to participate in the discussion relating thereto This is consistent with 
the provision of Article 35, paragraph 2, which permits a non-member 
state to bring only disputes to which it is a party before the Security 
Council or the General Assembly. 

The definition of the word “dispute” therefore becomes a matter of 
considerable importance. A dispute can properly be considered as a 
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disagreement between two or more states which has reached a stage 
where the parties have formulated claims and counter-claims sufficiently 
definite to be passed upon by a court or other body set up for the pur- 
poses of pacific settlement. A “ question/’ by contrast, is a matter which 
is before the Council for consideration which has not as yet assumed such 
a contentious character, or perliaps is not capable of developing to that 
extent. It might be a situation of the kind referred to in Articles 34, 35 
and 36. 1 Or it might be any other matter before the Security Council 
for consideration under the terms of the Charter, such as the taking of 
enforcement action under Article 39 or the exercise of the Organization’s 
functions in a strategic area, under the terms of Article 83. The term is 
intended to be general in scope. 

Obviously, the decision will not in certain imaginable circumstances 
be an easy one to make. It is the function, however, of the Security 
Council to make the decision Once, however, the Security Council has 
decided that a state not a member of the Council is a party to a dispute 
before it, it is obligated to invite the state to participate in the discussion 
relatmg to the dispute. 

1 On distinction between “dispute” and “situation,” see comment on Article 34, 
this volume, p. 145 
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PACIFIC SETTLEMENT OF DISPUTES 
Article S3 

1. The parties to any dispute, the continuance of which is likely to 
endanger the maintenance of international peace and security, shall, 
first of all, seek a solution by negotiation, enquiry, mediation, concilia- 
tion, arbitration, judicial settlement, resort to regional agencies or 
arrangements, or other peaceful means of their own choice. 

Scope of Obligation. This paragraph is an application of the prin- 
ciple laid down in Article 1, paragraph 1, and Article 2, paragraph 3. 
It imposes a duty upon the Members to seek in the first instance the 
pacific settlement of their disputes by means of their own choice. The 
Organization does not intervene, as a general principle, until it is clear 
that the Members cannot manage by themselves, cannot settle their 
dispute or disputes in such a way as to avoid endangering international 
peace and security. It should be emphasized, however, that, unlike 
Article I of the Paris Treaty for the Renunciation of War as an Instru- 
ment of National Policy (the Kellogg-Briand Peace Pact l ) by which 
the parties agreed that the settlement of their disputes should “ never 
be sought except by pacific means,” this paragraph of Article 33 and 
Article 2, paragraph 3, positively obligate Members of the United Nations 
to “seek a solution” of their serious disputes by pacific means. 

This paragraph does not, as it is phrased, apply to all disputes between 
Member States. It applies only to disputes “the continuance of which 
is likely to endanger the maintenance of international peace and secur- 
ity.” This is the phraseology of the Dumbarton Oaks Proposals and 
was accepted at San Francisco by the technical committee and Confer- 
ence without change. In the opinion of some, the obligation of the para- 
graph would have been brought more fully into line with the principle 
stated in Article 2, paragraph 3, if the paragraph had been rephrased 
to read somewhat as follows: 

“The parties to any dispute shall, first of all, seek a solution by 
negotiation, enquiry, mediation, conciliation, arbitration, judicial 
settlement, resort to regional agencies or arrangements, or other peace- 
ful means of their own choice, in such a manner that the maintenance 
of international peace and security will not be endangered.” 

1 United States, Treaties , Conventions, etc., IV, 1923-1937, p. 5130. 
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This would have established, in the opinion of some, a clear and definite 
obligation so far as Member States were concerned, and would have 
made clearer the exact stage in the development of a given situation 
when the Security Council was to intervene. The paragraph as it stands 
places upon each Member an initial obligation to do something in a 
contingency the existence of which only an international agency can 
properly determine. 

In defense of the present phraseology it can be stated that it is con- 
sistent with the basic purpose of the Organization to maintain peace 
and security. The intention is not to require Members to settle all their 
disputes by peaceful means. The possibility is admitted that certain 
disputes may continue unsettled until they are forgotten. It is only 
serious disputes “the continuance of which is likely to endanger the 
maintenance of international peace and security ” with which the Organ- 
ization is concerned. By Article 12 of the Covenant, Members of the 
League agreed “that, if there should arise between them any dispute 
likely to lead to a rupture, they will submit the matter either to arbitra- 
tion or judicial settlement or to inquiry by the Council.” 

It may of course be difficult to decide whether a dispute is of such a 
nature that its continuance is likely to endanger the maintenance of 
international peace and security. The parties presumably have obligated 
themselves not to resort to force or the threat of force; if they show a 
readiness to respect this obligation, logically it is difficult to see how any 
dispute between them could endanger peace and security. However, 
it must be admitted that disputes can become so persistent and so 
bitter that they poison international relations and create a political 
climate that may tempt a peace-loving state to use means of force 
because the situation becomes unbearable, or that may permit states 
acting in good faith to become involved in a series of events which lead 
to the use of force without either party’s initially desiring it. It is quite 
clear that a dispute of this kind ought to be dealt with by an inter- 
national agency. 

It should also be clear that a dispute between a very small and a very 
powerful state cannot be brushed aside as unimportant or lacking in 
danger from the point of view of its consequences to the peace. It is 
not sufficient to say that the small state would never endanger peace 
and security by attacking its powerful adversary. If the very strong 
power, to take a purely theoretical example, should seek to help itself 
and intimidate the small state, there would still be present a danger 
to the peace of the world. The expression “likely to endanger inter- 
national peace and security” must be understood in relation to the prin- 
ciples of “justice” and “international law,” recognized in the first para- 
graph of Article 1. 

Action by the Security Council . The next question which arises is who 
will decide whether the continuance of a dispute is likely to endangn 
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peace and security. It would seem that the opinion of one of the parties 
ought to suffice. If, however, the other party does not agree with this 
and does not want to have the dispute settled by one of the specified 
means, the Security Council can itself decide that a conflict has this 
character and take appropriate action. During the discussion of this 
paragraph in the technical committee of the Conference, the question 
was raised as to whether the use of the words “first of all” would be an 
obstacle to intervention by the Security Council at any time before 
recourse to the means enumerated in this paragraph were exhausted. 
The United States Delegate answered categorically that the sole purpose 
of the words in question was to assure that the parties would first make 
an endeavor to settle their disputes by peaceful means and that the 
Security Council should and must intervene in any dispute which 
threatened world peace. 1 

Means of Peaceful Settlement. The paragraph lists certain generally 
accepted means of peaceful settlement open to the parties. It is clear 
that the list is not meant to be exhaustive. With one exception, they 
fall into two groups: 

(1) Those means which do not make use of the element of compulsion , 
being based upon the principle of voluntary acceptance. The enumerated 
means falling into this category are negotiation, enquiry, mediation and 
conciliation. 

a. Negotiation is the first and most commonly used means for the 
pacific settlement of international disputes. This term covers all kinds 
of diplomatic discussions, exchanges of notes, etc By this means the 
parties seek a solution by direct exchanges between themselves. Diplo- 
matic annals are full of instances where such settlements have been 
successfully reached. 

b. Enquiry is, strictly speaking, not a means of settlement at all 
It is an effort to find a basis for a settlement It sometimes happens that 
a disagreement between the parties can be eliminated if it is only possible 
to establish the facts. The use of this means was provided for by the 
Hague Conventions for the Pacific Settlement of International Disputes 
of 1899 and 1907. The value of an international commission of enquiry 
was shown in the conflict between Great Britain and Russia over the 
Dogger Bank incident during the Russo-Japanese war. Such commis- 
sions are provided for in a number of treaties. 

c. Mediation is the action of an outside agency, state or person with 
a view to getting the parties together and helping them in a more or 
less informal way to find the basis for the settlement of their dispute 
This means of peaceful settlement was also provided for in the Hague 
Conventions of 1899 and 1907. It has been utilized on important occa- 

1 UNCIO, Summary Report of the Fifth Meeting of Committee III 12 , May 15 , 1945, 
Doc. 356, III/2/11, p. 1-2. 
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sions, notably by President Theodore Roosevelt in bringing the Russo- 
Japanese War of 1904-5 to an end. 

d. Conciliation is a means of pacific settlement effected through com- 
missions or other international bodies, usually consisting of persons 
designated by agreement between the parties to the conflict. The 
efforts of the commission are directed towards finding a reasonable 
solution of the conflict that the parties can agree to. Among the treaties 
providing for the use of the means of conciliation were the Locarno 
Treaties of 1925 1 and the General Convention of Inter-American Con- 
ciliation signed at Washington, January 5, 1929. 2 * * 

(2) Those means which make use of the element of compulsion so far as 
the proposed settlement is concerned. Arbitration and judicial settlement 
fall into this category. 

a Arbitration is a method of pacific settlement by which the parties 
obligate themselves in advance to carry out the decision given by the 
arbitrator or arbitral tribunal The rules to be applied are determined 
by the compromis or agreement by which the dispute is submitted to 
arbitration The parties may stipulate that the decision be based on 
international law or they may agree that considerations of equity and 
justice be taken into account The tribunal to which the dispute is 
submitted may be specially created under the terms of the agreement 
or it may be a tribunal already in existence. In any case the procedure 
of arbitration is essentially of an ad hoc character. 

b. Judicial settlement means settlement by a permanent international 
tribunal such as the International Court of Justice, in accordance with 
judicial methods It was a settled usage in the period 1x4 ween the World 
Wars to reserve this expression for settlement by reference to the Per- 
manent Court of International Justice It seems, therefore, only logical 
to interpret the expression as used in the Charter as referring to settle- 
ment by reference to the International Court of Justice. Such was also 
the intention of the Committee which drafted this Chapter. However, 
the Charter usage is not quite clear since Article 92 envisages the possi- 
bility of other “judicial” organs 

The Article also makes reference to “resort to regional agencies or 
arrangements” as a means of peaceful settlement. This expression must 
be understood in connection with the provisions of Article 52 It was 
inserted in this paragraph at the request of Committee III/4, 8 dealing 
with regional arrangements, and was part of a compromise worked out 
at the Conference with a view to integrating regional and global arrange- 

1 See The Locarno Conference , October 5-16, 1925, Boston, World Peace Founda- 
tion Publications IX, No 1, 1926. 

2 United States, Treaties, Conventions, etc , IV, 1923-1937, p 4763 

* UNCIO, Report of Dr V R Wellington Koo, Rapporteur of Committee 111/4, to 

Commission III, Doc. 904, 111/4/13(1), p. 1-2. 
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merits. It does not add anything to the material content of the para- 
graph. All the other peaceful means enumerated in the paragraph can 
at the same time be provided for under regional arrangements or included 
in regional agencies. 

Any attempt at the exhaustive enumeration of peaceful means of 
settlement in a paragraph of this kind may have serious consequences. 
It might lead to a restrictive interpretation. This is excluded in the 
present paragraph by the addition of the words “or other peaceful means 
of their own choice.” It is, thereby, made quite clear that the parties are 
to have recourse to any conceivable peaceful means which may lead 
to the settlement of a dispute. 

The words “of their own choice” refer not only to the choice of the 
parties at the moment of the settlement of the conflict, but also to a 
choice possibly made by the parties before the dispute has arisen. The 
words are really intended to express the thought that the dispute shall 
be settled by any peaceful means which the parties choose or may have 
agreed to use. 

2. The Security Council shall, when it deems necessary, call upon the 
parties to settle their dispute by such means. 

This paragraph possibly should have come after Article 34 and not 
before it. It cannot properly be understood without a reference to 
Article 34. The justification of the present arrangement is that the con- 
tingency in which the Council is to act is the failure of parties to a dis- 
pute to fulfill their obligations under paragraph 1. 

It is to be noted by way of explanation of the apparent illogicality 
of the present arrangement that what is now Article 33 was paragraph 3 
of Chapter VIII, Section A, of the Dumbarton Oaks Proposals, and 
then followed what have become Articles 34 and 35. This change of order 
was made on the ground that the general obligation laid down in 
the first sentence of paragraph 3 of Chapter VIII, Section A, of the 
Dumbarton Oaks text would most appropriately come at the beginning 
of the Chapter. The second sentence of the paragraph, which might 
better have been left in its original position, according to one principle 
of arrangement, was brought up with the first, and becomes paragraph 2 
of Article 33. 

The paragraph states that the Council shall “when it deems neces- 
sary” call upon the parties to settle their disputes by peaceful means of 
their own choice. It is clear that this duty of the Council only applies 
when the dispute is “likely to endanger” peace and security. If the 
dispute has no such character, the Council shall remain passive. It is 
also clear that ordinarily the Council will make such a decision after 
having investigated the dispute under Article 34. However, it may 
happen that the dispute is so obviously dangerous that the Security 
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Council can decide at once that its continuance endangers the peace 
of the world without entering into any formal investigation. 

The expression “shall, when it deems necessary, call upon the parties,” 
was carefully discussed. Some delegates favored the use of the word 
“may” so as to make it quite clear that this action was left entirely 
to the discretion of the Council and that the obligation of the parties 
under paragraph 1 was in no way dependent upon any action that the 
Security Council might take. Others wanted the word “shall” used 
without qualification so as to make it quite clear that a duty was incum- 
bent on the Council. The present wording was a compromise between 
these two extremes. The right interpretation is that it is left to the 
discretion of the Council to decide when the situation is of such a char- 
acter that it is necessary to call upon the parties. When the Council 
has decided that such a necessity exists, it is, however, the absolute 
duty of the Council to call upon the parties. 

The Security Council is to “call upon” the parties to settle their 
disputes by “such means.” The exact meaning to be attached to the 
words “call upon” is a matter of some doubt since the words are not 
commonly used in the Charter 1 Obviously they have a stronger conno- 
tation than the word “recommend,” and it would also appear that they 
are not as strong as the words “decide what measures shall be taken” 
used in Article 39. Apparently the intention is that the Security Council 
shall remind the parties of their obligations under the first paragraph 
in no uncertain terms. Does the use of the words “by such meaas” 
signify that the reminder is to be couched in the phraseology of the first 
paragraph, or may it be more specific, calling attention to specific means 
which the parties have agreed to use by agreement between them? The 
power of the Security Council would certainly appear to be broad enough 
to permit the second course. 


Article 34 

The Security Council may investigate any dispute, or any situation 
which mi gh t lead to international friction or give rise to a dispute, in 
order to determine whether the continuance of the dispute or situation 
is likely to endanger the maintenance of international peace and 
security. 

It is to be particularly noted that the power of the Security Council 
to investigate under this Article applies to “any dispute,” and to “any 
situation which might lead to international friction or give rise to a 
dispute.” The broad phraseology used is reminiscent of Article 11 of 
the Covenant which, in paragraph 2, declared it to be “the friendly 

1 The expression is used in Articles 40, 41 and 44 m connection with enforcement 
action See comment on its use in Article 41, this volume, p. 160 
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right of each Member of the League to bring to the attention of the 
Assembly or of the Council any circumstance whatever affecting inter- 
national relations which threaten to disturb international peace or the 
good understanding between nations upon which peace depends. ,, 
Certauily this Article of the Charter gives the Security Council ample 
authority to concern itself with any dispute or situation well in advance 
of the time that it threatens the peace of the world with a view to deter- 
mining whether its continuance “is likely to endanger the maintenance 
of international peace and security.” This may be considered as one 
of the key provisions of the Charter since it permits the Council to make 
the inquiries and factual determinations necessary to the exercise of its 
preventive functions. 

The power of the Security Council to investigate is limited by the 
final clause of the Article. It is not a general power of investigation that 
is conferred, but only the power to investigate in order to determine the 
answer to a particular question. Consequently, it would not appear 
that the Security Council would be justified at this stage in undertaking 
a thorough investigation such as would be necessary preliminary to the 
making of recommendations for the settlement of the dispute or the 
adjustment of the situation. It is nevertheless clear that, according 
to the interpretation of the Sponsoring Governments and France, the 
provisions of Chapter 27, paragraph 3, as to voting procedure are 
applicable. 

The Security Council may undertake the investigation of a dispute 
or situation on its own initiative, following a formal request made in 
accordance with Article 35, or following action by the Secretary-General 
under the terms of Article 99. 

The distinction between a “dispute” and a “situation” is made in 
several Articles of the Chapter The latter appears to refer to a condition 
of affairs that arises in the relations between states at an earlier stage 
than the actual formulation of demands. If we accept the definition 
of “dispute” given in the comment on Article 32, then a “situation” of 
the kind here referred to might be said to exist when there is obviously 
a lack of complete harmony in the relations between states concerned 
and when the conduct of the parties reflects conflicting objectives and 
interests, but when as yet there has been no definite formulation of 
demands and definition of positions such as would be necessary to the 
existence of a dispute. Such a “situation” might very well lead to a 
“dispute,” but not necessarily. It might develop directly into a serious 
threat to the peace without any such formulation of the respective claims 
of the parties as is necessary to the existence of a dispute in the tech- 
nical sense. It is therefore desirable; for the Security Council to deal 
with such situations, both to prevent serious disputes from arising and 
also to head off serious threats to or actual violations of the peace. 
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Article 35 

1. Any Member of the United Nations may bring any dispute or any 
situation of the nature referred to in Article 34 to the attention of the 
Security Council or of the General Assembly. 

The first paragraph of Article 35 applies only to Members of the 
United Nations. They may bring any dispute or any situation of the 
nature referred to in Article 34 to the attention of the Council or the 
Assembly. The distinction between “ dispute” and “ situation ” has been 
explained. A Member has the right to bring any such dispute or situa- 
tion to the attention of the Assembly or the Council, whether or not it 
is a party to the dispute or directly interested in the situation. 

Under this paragraph Members of the United Nations have the same 
right as was enjoyed by Members of the League under the second para- 
graph of Article 11 of the Covenant. 

It is to be noted that this paragraph uses the words “ bring ... to 
the attention of,” as did Article 11 of the Covenant. In the discussion 
of this paragraph in Committee III/2 of the Conference, the question 
was raised as to whether this action would have the effect of formally 
bringing the matter before the body in question. It was proposed that 
the word “ before” be substituted for the words “to the attention of.” 
It was the sense of the subcommittee to which the proposal was referred, 
however, that this was a change of a purely formal nature, and that 
this would not modify the meaning of the paragraph. It was decided 
to retain the original phraseology. 

2. A state which is not a Member of the United Nations may bring to 
the attention of the Security Council or of the General Assembly any 
dispute to which it is a party if it accepts in advance, for the purposes of 
the dispute, the obligations of pacific settlement provided in the present 
Charter. 

The Dumbarton Oaks Proposals in Chapter VIII, Section A, para- 
graph 2, provided that “any state, whether member of the Organiza- 
tion or not, may bring any such dispute or situation (referring to the 
Dumbarton Oaks counterpart of Article 34) to the attention of the 
General Assembly or of the Security Council.” In so far as the rights of 
Members were concerned, this proposal was adopted without question 
by UNCIO (see paragraph 1 of Article 35). Strong objection was raised, 
however, to placing Members and non-members on an equal basis in 
this respect. It was pointed out that this would permit any state which 
had been an enemy of any of the United Nations in World War II to 
have recourse to the Security Council or the General Assembly for the 
purpose of securing redress for an alleged wrong having its origin in the 
war or the peace settlement. It was also pointed out that it would permit 
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a non-member interested in discrediting the Organization to bring dis- 
putes and situations before the Security Council and the General 
Assembly with that sole object in view. 

The whole matter was considered very carefully by the drafting sub- 
committee of Committee III/2 and the present text incorporates in 
substance the recommendation of the subcommittee. 1 Three separate 
cases were envisaged: (1) where a non-member is party to the dispute; 
(2) where a non-member has interests which are directly affected by a 
situation which might lead to international friction or give rise to a 
dispute; and (3) where a non-member neither is a party to the dispute 
nor has interests directly affected by the situation. It was decided that 
only in the first case should a non-member be accorded the right, given 
generally under paragraph 1 to Members, and then only on condition 
that the state accept “in advance, for the purposes of the dispute, the 
obligations of pacific settlement provided in the present Charter.” These 
include, notably, the obligation set forth in Article 2, paragraph 3. 

The provisions of this paragraph would appear clearly to apply to 
all states not Members of the United Nations, including so-called “enemy 
states.” While the whole matter was in process of discussion in Com- 
mittee III/2 and before a final decision on the recommendation to be 
made to the Commission had been taken, the Greek Delegate proposed 
an amendment to Chapter VIII, Section A, paragraph 2, reading as 
follows: 

It is understood that the enemy states in this war shall not have the right of 
recourse to the Security Council or the General Assembly before the treaties 
which end this war have been made effective. 

This proposal was referred to Committee III/3 with the statement that 
Committee III/2 approved the proposal in principle. 2 The proposal 
was considered by Committee III/3 and the Committee decided against 
adopting the proposal as an amendment to Chapter XII of the Dum- 
barton Oaks Proposals, 8 but it was agreed to incorporate in the report 
of the Rapporteur the following statement: 4 

It is understood that the enemy states in this war shall not have the right of 
recourse to the Security Council or the General Assembly until the Security 
Council gives them this right. 

To bring a dispute to the attention of the Security Council or the General 
Assembly would appear to be one form of having recourse to these 

1 Ibid., Report of the Rapporteur of Committee III/2 , Doc. 1027, 111/2/31(1), 
p. 3. 

2 Ibid , Summary Report of Fourth Meeting of Committee III/2, May 14, 1945, Doc. 
321, III/2/9, p 3. 

* Ibid , Summary Report of Twenty-first Meeting of Committee III/3 , June 19, 1945 f 
Doc 1111, III/3/51, p. 2. 

4 Ibid., Report of Committee III to Commission III on Chapter XII, Doc. 1095, 
II 1/3/50, p. 3-4. 
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bodies. It is highly doubtful, to put it mildly, if the provision of a state- 
ment incorporated in the report of a Committee Rapporteur, after refusal 
of the Committee to adopt the substance of the statement as a formal 
provision of the Charter, can be regarded as limiting in any way the 
explicit provisions of the Charter contained in this paragraph. 

3. The proceedings of the General Assembly in respect of matters 
brought to its attention under this Article will be subject to the provisions 
of Articles 11 and 12. 

See Articles 11 and 12 and comment. The principal point of course 
is that the division of function between Security Council and General 
Assembly there established is to be respected. 

Article 36 

1. The Security Council may, at any stage of a dispute of the nature 
referred to in Article 33 or of a situation of like nature, recommend 
appropriate procedures or methods of adjustment. 

This paragraph deals with both situations and disputes, but only 
with those “the continuance of which is likely to endanger the main- 
tenance of international peace and security.” That is, it does not au- 
thorize the Security Council to take action with respect to all disputes 
and situations, but only those which present a certain degree of danger 
or seriousness. 

If a dispute or a situation presents this serious character, the Security 
Council can intervene whether or not the parties to the dispute or the 
states involved in the situation are Members. The Council can in such 
cases recommend appropriate methods or procedures of adjustment. 
It cannot recommend any particular terms of settlement. It can only 
recommend to the interested parties the means by which in its judg- 
ment they can best adjust their conflict. 

The Council may make recommendations “at any stage” of such 
a dispute or situation. This seems to give very wide power to the Council 
and conceivably will result in Council intervention while the parties 
are proceeding with their own efforts at settlement. However, the 
second paragraph of this Article makes it quite clear that the Council 
should ordinarily be guided in its action by what the parties have already 
agreed to or are in process of carrying out. It is clear that the Council 
will consider itself in a freer position in cases where the parties have not 
agreed to any procedure in advance. 

Under this paragraph, the Council does not make a decision binding 
on the interested parties. It only recommends terms of settlement. 
The recommendations are not legally binding on the parties, although 
they may have the greatest political and moral weight. 
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2. The Security Council should take into consideration any procedures 
for the settlement of the dispute which have already been adopted by 
the parties. 

This paragraph covers two different cases. If the parties have already 
started to settle their dispute in a certain way, the Council should give 
great weight to this circumstance in making its recommendation. If 
the parties can settle the matter among themselves, so much the better. 
If the International Court of Justice, an arbitral tribunal, a commission 
of conciliation, or any other body is already working on the case, this 
body should be allowed to complete its duties if consistent with the 
maintenance of peace and security. 

The other case covered by this paragraph is that where treaties for 
pacific settlement have been concluded between the parties prior to the 
actual dispute. They may for instance have accepted the “ optional 
clause 77 of the International Court of Justice 1 or they may be parties 
to agreements for obligatory arbitration. Such commitments the Council 
should take into consideration in making its recommendations. 

It should be noted that the wording of the Article is such as to make 
its provisions hortatory instead of mandatory. It states that the Council 
“should take into consideration 77 the procedures adopted by the parties, 
but it does not say that the Council must be guided in its action by this 
consideration. It may well be that the Council, after having considered 
these procedures very carefully, will decide that other methods are more 
appropriate under the circumstances. The possibility of doing so is 
left open. The Council is allowed a certain discretion. Here, as else- 
where, a definite effort has been made to keep the provisions of the 
Charter flexible rather than rigid. 

3. In making recommendations under this Article the Security Council 
should also take into consideration that legal disputes should as a general 
rule be referred by the parties to the International Court of Justice in 
accordance with the provisions of the Statute of the Court. 

This paragraph refers to so-called “legal disputes. 77 According to 
generally adopted terminology there are two chief classes of international 
disputes. In one group of conflicts the parties arc in dispute over con- 
flicting claims of legal right. The answer to such questions is sought in 
the established rules of international law, as described in Article 38 of 
the Statute of the International Court of Justice. This kind of conflict 
is called a legal dispute. For a more detailed definition of a legal dispute, 
see Article 36 of the Statute of the International Court of Justice. 2 

In the other class of disputes, sometimes referred to as “political, 77 
the disagreement relates not to the application of the rules of inter- 

1 See Article 36 of the Statute, this volume, p. 372. 

* J&id. 
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national law, but rather to the adequacy of the existing legal order. In 
other words, the disagreement arises from dissatisfaction with the appli- 
cability of the rules of law. The answer to the questions posed by the 
parties will not be looked for in international law, but in “justice” and 
“expediency.” 

The third paragraph of Article 36 says that in the case of legal dis- 
putes, the Security Council, in making recommendations of procedures 
to be followed, should, as a general rule, recommend to the parties that 
they submit their disputes to the International Court of Justice. The 
paragraph is not mandatory since it is implicitly recognized that circum- 
stances may exist which will make this course inadvisable. 

This paragraph is to be understood in relation to the discussion at 
San Francisco on obligatory jurisdiction of the International Court of 
Justice. 1 Chapter VIII, Section A, paragraph 6 of the Dumbarton Oaks 
Proposals provided that “justiciable disputes should normally be referred 
to the international court of justice.” Numerous proposals were made 
at San Francisco to the effect that this reference should be made obliga- 
tory, thus achieving the result of obligatory jurisdiction for the Court 
over justiciable disputes. On the other hand, it was pointed out that 
the sentence was open to the interpretation that it envisaged the refer- 
ence of disputes to the Court by the Security Council, a procedure with- 
out precedent since disputes in the past have been brought before inter- 
national tribunals by the parties themselves. In the course of considera- 
tion by Committee II/3 it was decided to revise the provision so as to 
make it clear that the Security Council action envisaged was a recom- 
mendation to the parties, and to harmonize this revised text with the 
recommendation of Committee IV/ 1 on the question of the Court’s 
obligatory jurisdiction Furthermore, it was decided that the word 
“legal” described more accurately the category of disputes which was 
in question than the word “justiciable.” 

The present paragraph states that legal disputes should be referred 
to the Court “in accordance with the provisions of the Statute of the 
Court.” It should be remembered that the Statute of the Court does not 
institute obligatory jurisdiction. Any Member of the United Nations 
may accept obligatory jurisdiction under defined conditions by a declara- 
tion made under the terms of Article 36 of the Statute. Obligatory juris- 
diction may also be accepted under the terms of treaties and conventions 
referred to in Article 36, paragraph 1, and Article 37 of the Statute of 
the Court. This paragraph does not seek to introduce obligatory juris- 
diction by the back door. The meaning of this provision must, there- 
fore, be that the Council shall impress upon the parties their duty to sub- 
mit their legal disputes to the Court if they have accepted the obligatory 
jurisdiction of the Court. In other cases the Council can only recommend 

l See p. 259. 
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to the parties to go to the Court. It is always the parties and none other 
than the parties who can refer a case to the Court. This paragraph is 
really a special application of the principle laid down in the previous 
paragraph. 

Article 37 

1. Should the parties to a dispute of the nature referred to in Article 33 
fail to settle it by the means indicated in that Article, they shall refer it 
to the Security Council. 

This paragraph lays a definite duty on the parties to a dispute. The 
obligation refers only to disputes, not to situations. The obligation is 
further restricted to disputes “the continuance of which is likely to 
endanger the maintenance of international peace and security.” When 
this provision was under consideration in the technical committee at 
San Francisco, the question was raised as to whether this provision was 
to be interpreted to mean that in case of failure of one party to agree 
to the reference of the dispute to the Council, the other party could so 
refer it and thus fully seise the Council of the dispute The interpreta- 
tion given which appeared to be accepted by the Committee was that 
this was the meaning intended 1 

2. If the Security Council deems that the continuance of the dispute 
is in fact likely to endanger the maintenance of international peace and 
security, it shall decide whether to take action under Article 36 or to 
recommend such terms of settlement as it may consider appropriate. 

This paragraph corresponds to the second sentence of paragraph 4 
of Chapter VIII, Section A, of the Dumbarton Oaks Proposals. In its 
original form, no distinction was made between the action which the 
Security Council might take in the situation where it intervened on its 
own initiative and found that a continuance of the dispute was likely 
to threaten the maintenance of international peace and security, and 
that which it might take when the dispute came before it on reference 
by one or more parties following failure to settle it by means of their 
own choice. One of the amendments proposed by the Sponsoring Gov- 
ernments had as its purpose to enable the Security Council to recommend 
terms of settlement in the latter case. 2 This amendment was accepted 
by the technical committee and without modification of substance came 
finally to be expressed in the present form. 

The difference between the two situations described above which 
would seem to justify giving the Security Council different authority 
in the two cases is that in the first situation, arising under Article 36, 

1 VNCIO , Summary Report of Seventh Meeting of Committee 111/2, May 17, 1945 , 
Doc. 433, III/2/15, p. 1. 

* Ibid , Amendments Proposed by the Governments of the United States, the United 
Kingdom, the Soviet Union and China . Doc. 2, G/29, May 5, 1945, p. 4. 



PACIFIC SETTLEMENT OF DISPUTES 153 

there has been no admission by one or more of the parties of failure to 
settle the dispute in accordance with the terms of Article 33. In this 
situation, the Council is restricted to assisting the parties in finding 
procedures or methods which will be successful. In the second situation, 
however, described in the first paragraph of Article 37, there has been 
failure of the parties to settle their dispute by means of their own choice, 
attested by the fact that one party has in effect asked the Council to 
take a hand. There would therefore be less point in the Council’s seeking 
to aid the parties to find a means or procedure acceptable to them, 
though that course is open. In such a situation the Council should be 
able, it was felt, to actually recommend the terms of settlement. 

It is clear that the Security Council has only the power to recommend 
the terms of settlement. There was considerable discussion at San Fran- 
cisco of the exact implications of this grant of power. The fear was 
expressed that, particularly in view of the rather broadly phrased provi- 
sions of paragraphs 1 and 2 of Chapter VIII, Section B, of the Dumbarton 
Oaks Proposals, the Security Council might consider itself empowered 
to impose its recommendations upon the parties as means necessary 
to the maintenance of international peace and security. The interpre- 
tation given and accepted at UNCIO was that the recommendations 
made under this paragraph have no binding effect and can be given no 
binding effect by the Council under other provisions of the Charter 1 
This interpretation is given additional support by the phraseology of 
Articles 39 and 40 of the Charter. 

Article 38 

Without prejudice to the provisions of Articles 33 to 37 y the Security 
Council may, if all the parties to any dispute so request, make recom- 
mendations to the parties with a view to a pacific settlement of the 
dispute. 

This Article did not exist in the Dumbarton Oaks Proposals but was 
introduced at UNCIO at the suggestion of the Sponsoring Governments. 
The idea is to give the power to the Council to deal with disputes even 
before they have assumed such a serious character as to endanger the 
maintenance of peace and security, if the parties to the dispute so agree. 
The Article applies to all disputes irrespective of their character and 
the parties to them. It is assumed of course that they are international 
disputes. The only condition is that the parties shall have agreed to 
ask the Council to consider the dispute or disputes in question and to 
make recommendations with a view to their peaceful settlement. 

l Ibid t Summary Report of Ninth Meeting of Committee III f8, May 81, 1945, 
Doc 498, III/2/19, p. 2; Report of the Rapporteur of Committee 111/8 , Doc. 1027, 
111/2/31(1), p 4. 
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The Article uses the word “recommendation ” which means of course 
that the terms of settlement proposed will not be binding on the parties. 
This raises the question whether the Council is thereby barred from 
assuming the powers of an arbitral tribunal if the parties should so agree. 
It would not seem that any provision in the Charter could be intended 
to prohibit such action with a view to peaceful settlement. 1 

1 The Council of the League of Nations exercised such a power when conferred on 
it by the terms of the Treaty of Lausanne See Myers, D. P., Handbook of the League 
of Nation8j Boston, World Peace Foundation, 1935, p. 317. 



CHAPTER VH 


ACTION WITH RESPECT TO THREATS TO THE PEACE, 
BREACHES OF THE PEACE, AND ACTS OF 
AGGRESSION 

Article 39 

The Security Council shall determine the existence of any threat to 
the peace, breach of the peace, or act of aggression and shall make 
recommendations, or decide what measures shall be taken in accordance 
with Articles 41 and 42, to maintain or restore international peace and 
security. 

Comparison with Covenant Provisions. This Article represents a quite 
different approach to the problem of peace enforcement from that 
adopted in the Covenant of the League of Nations. Under the Covenant 
an attempt was made to define the contingency in which enforcement 
action was to take place and to specify the specific measures to be taken 
by Members of the League in case the contingency arose. It was pro- 
vided in Article 10 that the Members should ‘ 4 respect . . . the territorial 
integrity and existing political independence of all Members of the 
League” and in Article 12 that they should in no case “ resort to war” 
under certain specified conditions. In Article 16 provision was made for 
the immediate application by Members of certain specified economic 
and financial sanctions, should any Member “ resort to war in disregard 
of its covenants under Articles 12, 13 or 15.” The Council was empowered 
to make recommendations with regard to military, naval or air forces 
to be used to protect the covenants of the League. It must, however, 
be added that the provisions of Article 16 were not applied in practice 
in the specified manner. The League Assembly on October 4, 1921 
adopted a series of rules recommended to it by its International Blockade 
Committee, 1 by which the principle of the progressive application of 
sanctions was substituted for that of the immediate application of the 
economic and financial measures specified in Article 16. This general 
principle was followed in the application of sanctions against Italy in 
1935-1936. 2 

1 League of Nations, Resolutions and Recommendations Adopted by the Assembly 
During Its Second Session^ Sept. 5-Oct. 5, 1981, Official Journal , Special Supplement, 
no. 6, p. 24. 

* On operation of League sanctions, see Highley, A. E., The First Sanctions Experi- 
ment , Geneva Research Centre, Geneva Studies, IX, No. 4 (July 1938); and Royal In- 
stitute of International Affairs, International Sanctions, N. Y., Oxford Univ. Press, 1938. 
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The Charter system proceeds in a different manner. In the first place 
the Security Council determines “the existence of any threat to the 
peace, breach of the peace, or act of aggression/' It is left to the unre- 
stricted judgment of the Security Council, subject to the principles set 
forth in Article 2, to decide what specific action constitutes any one 
of these specified acts. Furthermore the Security Council decides what 
measures shall be taken once a threat to the peace, breach of the peace 
or act of aggression has been found to exist. Its power in this respect 
is subject to the provisions of Articles 41 and 42. There is no attempt 
made in the Charter to provide for “automatic sanctions." Members 
of the United Nations are under no obligation to apply diplomatic, 
economic, financial or military sanctions against the state which has 
violated the peace or threatened to do so until the Security Council has 
determined the measures that are to be taken. 

Responsibility of Security Council. Under the provisions of this Article 
the responsibility is placed exclusively upon the Security Council At 
San Francisco proposals were advanced that the General Assembly 
should be associated with the Security Council' in the performance of 
the functions specified in this Article. These proposals were supported 
by the argument that since the decisions taken would affect the interests 
of and involve commitments by all Members of the' Organization, there 
should be opportunity for these Members through their representatives 
in the General Assembly to exercise some control over the decisions 
taken. The arguments advanced against associating the General 
Assembly with the Security Council were principally that the effective 
performance of the functions in question required vesting them m a 
small body and that in any case the Members of the Organization would 
be represented, since the Security Council would consist not only of per- 
manent members but also of members elected by the General Assembly. 
Furthermore it was pointed out that to associate the General Assembly 
with the Security Council would result in a breakdown of the differen- 
tiation of functions of the two bodies, which had been made in the Dum- 
barton Oaks Proposals, and which had met with general approval. The 
arguments against associating the General Assembly with the Security 
Council proved to be conclusive and the Conference decided to accept 
in substance the recommendations of the Sponsoring Governments on 
this point. 1 

Proposal to Limit Council 9 s Authority. There was also considerable 
opposition at San Francisco to giving the Security Council such broad 
discretionary authority, uncontrolled by precisely defined principles or 
standards. It was pointed out that the Security Council in the per- 
formance of its functions must be guided by the basic purposes and 

^NCIO, Report of Mr. PauIrBoncour , Rapporteur , on Chapter VI II, Section B , 
Doc 881, III/3/46, p. 2. 
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principles of the Organization as set forth in Articles 1 and 2. This, 
however, was not regarded as satisfactory by some of the delegations 
and the proposal was made, which received considerable support, that 
a definition of aggression should be incorporated in the Charter. 

The problem of defining aggression is an old one. The attempt made 
in the Covenant of the League of Nations has generally been regarded as 
inadequate. Other attempts were made in the Geneva Protocol of 1924 
and in the Locarno Treaty of Guarantee of 1925. Treaties entered into 
by the Soviet Union with its neighbors before the war contained a more 
detailed definition of aggression 1 At the time the Kellogg-Briand Pact 
of 1928 was under discussion the Government of the United States took 
the position that the definition of aggression was impracticable since 
it would be impossible to cover every possible case of aggression, and 
furthermore, the effect would be to make it possible for a would-be 
aggressor nation to use the definition for its own purposes. That in 
substance was the position taken at San Francisco. The proposals of 
the Bolivian and Philippine Delegations were defeated in the technical 
committee. The majority of the committee was apparently convinced 
by the arguments that the progress and technique of modern warfare 
made such a definition difficult. It was also felt that, such a list of cases 
being necessarily incomplete, the Council would have a tendency to 
consider the cases listed as being more important than the others, and 
that omissions would encourage the aggressor to use the definition to 
further its own purposes. 2 

“Recommendations ’ ’ of the Security Council. The Article provides that 
the Security Council “shall make recommendations, or decide what 
measures shall be taken ... to maintain or restore international peace 
and security ” Considerable confusion had arisen in the minds of many 
over the use of the word “recommendations” in the corresponding part 
of the Dumbarton Oaks Proposals and this, taken together with the 
fact that paragraphs 1 and 2 of Chapter VIII, Section B of the Dum- 
barton Oaks Proposals were regarded by many as overlapping, led to 
a very thorough reconsideration of these paragraphs at UNCIO. The 
result was that paragraph 2 became Article 39, paragraph 1 was omitted, 
and a new provision was introduced and adopted by the Committee 
and the Conference w T hich became Article 40. In the course of the dis- 
cussion of the new proposals the following observations w f ere made by 
the Belgian Delegate which, at his request, the Committee voted unan- 
imously to include in its final report. Though the observations relate 
both to Articles 39 and 40, they are included at this point: 8 

1 For specific proposals for the definition of aggression, see Eagleton, Clyde, “The 
Attempt to Define War,” International Conciliation, no. 291, June 1933; Royal 
Institute of International Affairs, International Sanctions , cited above, p. 177. 

* UNCIO, Report of Mr Pavl-Boncour , Rapporteur, on Chapter VIII, Section B , 
Doc. 881, III/3/4G, p. 4. * Ibid., p 6. 
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(1) In using the word “recommendations” in Section B, as already found in 
paragraph 5, Section A, 1 the Committee has intended to show that the action of 
the Council so far as it relates to the peaceful settlement of a dispute or to situa- 
tions giving rise to a threat of war, a breach of the peace, or aggression, should 
be considered as governed by the provisions contained in Section A. * Under such 
an hypothesis, the Council would in reality pursue simultaneously two distinct 
actions, one having for its object the settlement of the dispute or the difficulty, 
and the other, the enforcement or provisional measures, each of which is gov- 
erned by an appropriate section in Chapter VIII. 

(2) It is the Committee's view that the power given to the Council under 
paragraphs 1 and 2 3 not to resort to the measures contemplated in paragraphs 
3 and 4, 4 or to resort to them only after having sought to maintain or restore 
peace by inviting the parties to consent to certain conservatory measures, refers 
above all to the presumption of a threat of war. The Committee is unanimous in 
the belief that, on the contrary, in the case of flagrant aggression imperiling the 
existence of a Member of the Organization, enforcement measures should be 
taken without delay, and to the full extent required by circumstances, except 
that the Council should at the same time endeavor to persuade the aggressor to 
abandon its venture, by the means contemplated in Section A and by prescribing 
conservatory measures. 

From these observations approved by the Committee it becomes clear 
that the intention of the Article is that the recommendations of the 
Security Council are to be made in connection with its efforts to achieve 
a pacific settlement under Chapter VI. Efforts at peaceful settlement 
will presumably continue even during the period when enforcement 
action is being taken. The decisions of the Security Council are to be 
taken only with regard to measures under Articles 41 and 42 necessary 
to restore peace once an act of aggression has occurred. Furthermore 
it becomes clear that the Security Council, faced with a case of flagrant 
violation of peace, should take these enforcement measures promptly 
although, as has already been pointed out, it can continue its endeavor 
to persuade the aggressor to abandon its venture. 

Probable Frequency of Application . While the provisions of Article 39 
are basic to the whole Charter system for the enforcement of peace, 
it must, nevertheless, be borne in mind that in actual practice there 
presumably will be few occasions when enforcement action will be taken. 
In the first place, the primary effort of the Security Council will be to 
deal with a dispute or situation in such a way as to prevent any overt 
violation of the peace. The functions of the Security Council under 
Chapter VI will first be put into play and in the great majority of cases, 
it is to be hoped, will be successfully exercised. In case of an immediate 
threat to the peace, the conservatory functions of the Council, more 
specifically provided for in Article 40, will be exercised. Only presum- 

1 Corresponding to Article 36, paragraph I of the Charter. 

* Corresponding to Chapter VI of the Charter. 

3 Corresponding to Articles 39 and 40 of the Charter. 

4 Corresponding to Articles 41 and 42 of the Charter. 
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ably in case of actual violation of the peace or an act of aggression will 
enforcement measures be taken. 

The possibility of taking such measures, however, will be limited by 
other provisions of the Charter. In the first place, during the transition 
period, according to the provisions of Article 106, 1 such action against 
enemy states will be taken by the signatories of the Moscow Four-Power 
Declaration of October 1943 and France. In the second place, no such 
action will presumably be taken against a permanent member of the 
Security Council since a permanent member by the exercise of the veto 
will be able to prevent such a decision from being taken. That leaves 
then, for the transitional period at least, a highly restricted field for the 
operation of the enforcement provisions of Chapter VII, and even after 
the transitional period above referred to, enforcement against any of 
the Great Powers will be practically excluded. 

Article 40 

In order to prevent an aggravation of the situation, the Security 
Council may, before making the recommendations or deciding upon 
the measures provided for in Article 39, call upon the parties concerned 
to comply with such provisional measures as it deems necessary or 
desirable. Such provisional measures shall be without prejudice to the 
rights, claims, or position of the parties concerned. The Security Council 
shall duly take account of failure to comply with such provisional 
measures. 

There were no corresponding provisions in the Dumbarton Oaks Pro- 
posals. As stated in the comment on Article 39, the adoption of Article 40 
was the result of a thorough reconsideration and revision of the first 
two paragraphs of Chapters VIII, Section B, of the Dumbarton Oaks 
Proposals. Under Article 40 as it stands the Security Council is spe- 
cifically authorised to call upon the parties concerned to comply with 
such provisional measures as it deems necessary to the maintenance or 
restoration of peace. 

The use of the words “call upon” under the circumstances envisaged 
in the Article suggests that the parties are expected to comply with the 
measures in question. It would seem that the words as used are more 
mandatory in character than the words as used in the second paragraph 
of Article 33, since in Article 40 the parties are called upon to comply 
with measures laid down by the Council, while in Article 33 they are 
called upon to agree among themselves which, with good faith on both 
sides, may not be found possible. 

The provisional measures envisaged in this Article are not enumerated 
but may presumably include such measures as the withdrawal of armed 


1 See comment on Article 106, this volume, p. 286. 
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forces from specified areas, the acceptance of some form of international 
policing arrangement within a specified area, and the termination of 
retaliatory measures which have been taken in connection with a par- 
ticular dispute or situation. 

It is stated that the recommendation of such provisional measures will 
not prejudice “the rights, claims, or position of the parties concerned,” 
but that the Security Council “shall duly take account of failure to 
comply with such provisional measures.” Some would regard these two 
statements as contradictory. Failure to comply will not apparently, 
in any strictly legal sense, prejudice the rights, claims or positions of the 
parties. However, the last sentence would seem to mean, if it means 
anything, that the Security Council may allow its estimate of the situa- 
tion and its decision with regard to enforcement measures to be taken 
to be influenced by such a failure. In that sense the position of a party 
may undoubtedly be prejudiced. Practically, this may lead in the end 
to the prejudice of legal rights as well if, as the result of enforcement 
action taken, a party feels constrained to accept terms of settlement 
which originally it refused to accept. 

Article 41 

The Security Council may decide what measures not involving the use 
of armed force are to be employed to give effect to its decisions, and it 
may call upon the Members of the United Nations to apply such meas- 
ures. These may include complete or partial interruption of economic 
relations and of rail, sea, air, postal, telegraphic, radio, and other means 
of communication, and the severance of diplomatic relations. 

This Article provides in part for the specific exercise of the authority 
conferred upon the Security Council under Article 39 It is to be 
noted that the Council is given the discretionary power to decide what 
measures “not involving the use of armed force” are to be used under 
the provisions of Article 39. This means that the Council is free to de- 
cide, first, whether such measures shall be used, and secondly, if so, what 
specifically these measures are to be In this respect the provisions of 
the Article differ radically from Article 16 of the Covenant which placed 
upon all Members of the League the definite obligation to apply imme- 
diately the enumerated sanctions, all falling in the category of measures 
“not involving the use of armed force.” No preliminary decision by the 
Council was necessary although it was found expedient in the application 
of sanctions against Italy in 1935 to establish a coordinating agency in 
order to increase the effectiveness of the measures taken by Members 
under this Article. 1 

1 For account of applidhtion of sanctions against Italy, sec Highley, and Royal 
Institute of International Affairs, International Sanctions , cited above. 



BREACHES OF THE PEACE 161 

The paragraph specifies certain measures which are included in the 
term “measures not involving the use of armed force.” This enumera- 
tion, however, is not to be regarded as exhaustive and in no way as a 
limitation upon the powers of the Security Council. 

The words “called upon ” appear to be used in this Article in the same 
mandatory sense as in Article 40. The basic principle of the security 
provisions of the Charter, as distinguished from that of the Covenant 
of the League of Nations would be nullified if, after the Security Council 
had reached a decision regarding the application of measures not involv- 
ing the use of armed force, discretion were left to Members of the Organi- 
zation as to whether they should carry out those measures or not. This 
interpretation is also supported by the fact that this Article is a special 
application of the general principle of Article 39, which empowers the 
Security Council to “decide what measures shall be taken in accordance 
with Articles 41 and 42, to maintain or restore international peace and 
security ” 


Article 42 

Should the Security Council consider that measures provided for in 
Article 41 would be inadequate or have proved to be inadequate, it may 
take such action by air, sea, or land forces as may be necessary to main- 
tain or restore international peace and security . Such action may include 
demonstrations, blockade, and other operations by air, sea, or land 
forces of Members of the United Nations. 

This Article like its predecessor provides specifically for the exercise of 
the authority conferred upon the Security Council under Article 39. 
It goes beyond any provision of the Covenant in requiring the use under 
certain conditions of military force in support of international peace 
and security The Covenant, not only did not impose upon Member 
States a specific obligation to apply military sanctions as it did in the 
case of certain noil-military sanctions, but it did not make it obligatory 
for Members of the League to carry out any measures which the Council 
might think desirable. Both under the provisions of Article 10 and 
Article 16, paragraph 2, the Council could only recommend measures 
to tx» taken, which Members of the League might or might not carry out. 
Furthermore, any recommendation of the Council had to be made by 
a unanimous vote of its members. 

The Charter system goes beyond the League system in two respects. 
In the first place, it empowers the Security Council to take a decision 
with regai d to the use of air, sea or land forces to maintain or restore 
international peace and security by less than a unanimous vote. Under 
the provisions of Article 27, paragraph 2, this decision may be taken 
by a vote of seven members of the Security Council with the concurrence 
of all the permanent members. In the second place, such a decision 
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taken by the Security Council creates obligations for Members of the 
Organization which these Members are required faithfully to carry out 
according to the express provision of Article 26. 

It is to be noted that in this Article it is stated that “it [the Security 
Council] may take such action,” whereas in Articles 40 and 41 the 
Security Council is empowered to “call upon” the Members or parties. 
It is not believed that this difference of phraseology is intended to suggest 
any important difference in the procedures that are followed, the extent 
of the obligations which Members assume, or the powers of the Security 
Council under the two Articles. It is of course true, and the difference 
of phraseology may be intended to give recognition to this fact, that 
by the terms of Article 43 Members do by special agreement undertake 
to make available specified armed forces, facilities and assistance for 
the use of the Council under Article 42. Nevertheless, as Article 43 
recognizes, in order for action to ensue it is necessary for the Security 
Council to call upon Members to make available the forces, facilities 
and assistance they have promised since these are normally under the 
control and direction of the governments of Member States. The differ- 
ence of phraseology in the two Articles would, then, appear to have its 
explanation, if any logical explanation is to be found, not in the power 
of the Security Council or the nature of the obligation of Members, 
or the basic procedure that is followed, but rather in the extent to 
which the implementation of the obligation has been provided for in 
advance. In both cases, the Security Council in order to implement its 
decision, must call upon Member States, and in both cases the Members 
are obligated under the Charter, notably by the provisions of Article 25, 
to carry out the decisions taken. 

This Article, together with the preceding Article, leaves to the Security 
Council a wide measure of discretion in the exercise of the power that 
is given to it. The Security Council may decide in a particular case that 
measures not involving the use of armed force will be adequate. In 
that case it will be only after such measures have been tried and have 
been proven by experience to be inadequate that the Security Council 
will decide to use military measures under this Article In another situa- 
tion the Security Council may decide that measures not involving the 
use of armed force will be inadequate. In that case it may decide that 
the use of armed force, immediately and from the beginning, is necessary. 
It can be assumed that ordinarily the use of armed force will be accom- 
panied by the use of measures provided for in Article 41, although that 
will not of necessity be the case. 

The question arises as to whether the Security Council may, under 
the provisions of Articles 39 and 42, require Members to provide “armed 
forces, assistance, and facilities” in excess of those specified in the 
“special agreement or agreements” referred to in Article 43. This ques- 
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tion was raised in the course of the discussion in Committee III/3 at 
UNCIO and, speaking on behalf of the Sponsoring Governments, the 
Delegate of the United Kingdom gave assurance that the Security 
Council would not have that authority. 1 Since this interpretation by 
vote of the Committee was included in the Report of the Committee 
to Commission III and was approved by that body, and since it is 
expressly stated that it was after consideration of this and other observa- 
tions that the Committee finally approved the texts of the articles of the 
Committee draft which became Articles 39 and 40 of the Charter, it 
can be fairly assumed that no Member of the Organization is obligated 
under Article 42 to employ “ armed forces, assistance, and facilities” 
in excess of those specifically provided for in the “special agreement or 
agreements ,, mentioned in Article 43. 

Article 42, by itself, does not specify from where the air, sea or land 
forces in question are to come By the terms of Article 43, provision 
is made for their provision by Members, in accordance with the terms 
of “a special agreement or agreements ” However, there is nothing in 
Article 42, as it stands, which would prevent the establishment and 
use of an independent international armed force under Security Council 
direction It would of course be necessary for the Charter to be amended 
in other respects or for a supplementary agreement to be entered into 
(conceivably the special agreement or agreements referred to in Article 43 
could accomplish the purpose) for such a force to become a reality, since 
under the Charter as it stands the Security Council does not have the 
power to recruit and organize such a force. 


Article 43 

1. All Members of the United Nations, in order to contribute to the 
maintenance of international peace and security, undertake to make 
available to the Security Council, on its call and in accordance with a 
special agreement or agreements, armed forces, assistance, and facil- 
ities, including rights of passage, necessary for the purpose of maintain- 
ing international peace and security. 

Charter System for Assuring Availability of Necessary Force. This 
paragraph provides for the specific implementation of the obligation 
assumed by Members of the Organization to make contributions to 
the “air, sea or land forces” which the Security Council may decide 
are necessary to maintain or restore international peace and security. 
While efforts were made, following the establishment of the League, 
particularly under the leadership of France, to provide for such advance 
commitments to use specific forces in support of the Covenant of the 

1 UNCIO, Report of Mr. Paul-Boncour, Rapporteur , on Chapter VIII , Section B , 
Doc. 881, III/3/46, p. 7. 
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League, no general agreement among the Members was found possible. 
It was only to the extent that pairs of states agreed by treaties of mutual 
assistance and implementing military agreements to come to each other’s 
assistance in case of attack by a third state and to subordinate the opera- 
tion of these agreements to the basic principles of the League system 
that any provision of this kind was made for the implementation of the 
League security system. 

The architects of the Charter were faced with the possibility of using 
three broad alternatives in providing for the use of military forces in 
the maintenance of international peace and security. One was to estab- 
lish a permanent army of an international character, over and above 
national armies or even replacing them. The second was the establish- 
ment of a system of national contingents to be placed under interna- 
tional direction for specified purposes A third was to provide for coop- 
erative action by national forces under some form of over-all inter- 
national direction but with national strategic direction and tactical 
command left intact The third was substantially the system envisaged 
in the Covenant although never put into actual bperation. The first 
was found unacceptable both at the time of the drafting of the Covenant 
and at the time of the drafting of the Charter because it involved too 
great an infringement upon national sovereignty. The second Is sub- 
stantially the system that has been adopted under the Charter. 

Form and Content of Agreement Under the system of the Charter the 
Members of the United Nations are to agree in advance to make available 
to the Security Council specific contingents of armed forces, specific 
facilities and other forms of assistance, “including rights of passage,” for 
use in the maintenance of international peace and security. The para- 
graph which we are considering does not specify the exact scope of the 
agreement so far as the number of parties is concerned. It can, therc 1 - 
fore, be assumed from the use of the words “a special agreement or 
agreements” that there may be one general agreement to which all 
Members of the United Nations are parties, or a general agreement 
supplemented by a number of more limited agreements, or finally a 
series of limited agreements which together would serve the purpose of 
a general agreement while permitting greater flexibility of treatment 

This paragraph, taken together with the preceding paragraphs of the 
Article, does not define in any exhaustive manner the content of the 
special agreement or agreements, or more particularly, the scope of the 
obligations to be assumed by Member States. The provisions of the 
paragraph are stated in general terms and would seem to suggest that 
the agreements should make available the specified forces, assistance 
and facilities for such use as the Security Council may desire. 

It has been suggested that there can appropriately be included in 
such an agreement a provision to the effect that the forces of a particular 
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Member arc to be used only within certain areas. 1 While this technically 
may be a correct interpretation of the paragraph, it is suggested that it 
would greatly hamper the work of the Security Council in carrying out 
its functions under Articles 39, 41 and 42 if states generally should 
insist upon such restrictions and particularly if this should be done 
by those states to which the Organization will naturally look for the 
forces necessary to effective military action. Furthermore the fact 
that it is expressly provided in Article 48, paragraph 1, that the action 
taken in a particular case or situation by the Security Council is to be 
taken by all the Members or some of them “as the Security Council 
may decide/ 1 seems to suggest that the Security Council is to have a 
wide latitude of judgment when the situation actually requiring action 
arises, which would not be the case if Members had specified in advance 
that their forces were to be used only in certain regions. 

Position of States Not Members of Council The special agreement or 
agreements m question are specifically to provide that the armed forces, 
assistance and facilities specified therein are to be made available to 
the Security Council “on its call ” This provision, taken together with 
the provisions of Articles 39 and 42, would suggest that Members of the 
United Nations who are not members of the Security Council are in a 
somewhat less favorable position than those who are members of the 
Security Council. Furthermore, by virtue of the provision regarding 
voting procedure (Article 27, paragraph 3), non-permanent members 
arc 1 m a less favorable position than permanent members, since those 
states not permanently represented, while they will have the opportunity 
to take part in the discussion leading up to the decision, will not neces- 
sarily be included in the majority necessary to a decision. 

At the United Nations Conference it was decided to equalize some- 
what the positions of non-permanent members and non-members of 
the Security Council by providing that before a Member of the United 
Nations, not a member of the Security Council, is called upon to provide 
armed forces, it shall be given the opportunity to participate in the deci- 
sions of the Council concerning the use of that Member’s contingents 2 
This, however, does not give the non-member of the Security Council 
any assurance that its armed forces will be used only with its consent 
since, while it is allowed to take part in the voting, its affirmative vote 
will not be necessary to a decision binding upon it according to the 
terms of Article 25. Consequently it may find itself in the position where 
it must assume heavy obligations in a given situation without having 
given its specific approval to the proposals before the Security Council. 
Its position, however, will be no worse than that of a non-permanent 
member of the Council. 

1 Sec testimony of John Foster Dulles in Hearings . . on The Charter of the United 
Nations , etc , cited above, p 653 * See Article 44 and comment, this volume, p IBS 
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2. Such agreement or agreements shall govern the numbers and types 
of forces, their degree of readiness and general location, and the nature 
of the facilities and assistance to be provided. 

This paragraph gives further detail with regard to the content of the 
special agreement or agreements referred to in paragraph 1. As a result 
of the discussions at the United Nations Conference the provisions of 
the original Dumbarton Oaks Proposals were made considerably more 
specific. Chapter VIII, Section B, paragraph 5 of the Proposals stated 
that such agreement or agreements should govern “the numbers and 
types of forces and the nature of the facilities and assistance to be pro- 
vided. ,, At San Francisco the words “ their degree of readiness and gen- 
eral location” were inserted at the suggestion of the French Delegation. 
This means that under the agreement or agreements in question the 
Members of the United Nations are expected to commit themselves in 
some detail with regard to their specific contributions in definitely 
envisaged situations because it would seem to be only with respect to 
such situations that the location of armed forces can be determined 
with any degree of satisfaction. 

When we consider the great, in fact, insuperable, difficulties that were 
experienced under the League system in establishing the criteria that 
were to be used in determining the maximum level of a nation's arma- 
ments, 1 and when we think of the equal difficulty that will no doubt 
be met in establishing criteria governing a Member's contributions of 
armed forces, facilities and assistance, it becomes clear that the making 
of the agreement or agreements provided for in paragraph 1, with the 
content indicated in paragraph 2, will be a difficult task, possibly requir- 
ing long and extended negotiations and discussions, not to mention 
delays that may occur at the ratification stage. The result of this may 
well be that the transitional security arrangements provided for in 
Articles 106 and 107 will be in operation for a fairly long period of time, 
since Article 106 specifies that they shall be operative “pending the 
coming into force of such special agreements referred to in Article 43 
as in the opinion of the Security Council enable it to begin the exercise 
of its responsibilities under Article 42 ” 2 

3. The agreement or agreements shall be negotiated as soon as pos- 
sible on the initiative of the Security Council. They shall be concluded 
between the Security Council and Members or between the Security 
Council and groups of Members and shall be subject to ratification by 
the signatory states in accordance with their respective constitutional 
processes. 

This paragraph is the result of careful discussion by the technical com- 
mittee at UNCIO and contains one or two rather important modifica- 

1 See Madariaga, Salvador de, Disarmament , N. Y., Coward, McCann, 1929 and 
Rappard, William K , The Quest for Peace , chap. V, cited above. 

1 See comment on Article 106, p. 286. 
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tions of the original Dumbarton Oaks Proposals. It eliminates certain 
ambiguities which undoubtedly existed in the Dumbarton Oaks text. 
It places upon the Security Council a responsibility which it did not 
clearly have under that text. 

This paragraph makes it clear that the “ agreement # or agreements ” 
referred to in paragraph 1 are to be negotiated on the initiative of the 
Security Council as soon as possible and not upon the independent initia- 
tives of the Members of the United Nations. In the second place, it makes 
it clear that the “agreement or agreements 99 are to be concluded between 
the Security Council and Members or groups of Members. By present- 
ing these alternatives it conforms to the provisions of Article 43, para- 
graph 1 , which permits, as we have seen, one all-inclusive agreement or 
a series of limited agreements or a combination of the two. 

The provision that the Security Council is to be party to the “agree- 
ment or agreements” is an interesting innovation m international prac- 
tice. It was strongly doubted whether such a possibility existed under 
the Covenant of the League of Nations. It assumes that the Security 
Council has a capacity for entering into international commitments 
apart from that of its members It represents an important advance 
in the development of an international authority The paragraph also 
provides that the “agreement or agreements” in question shall be sub- 
ject to ratification by the signatory states in accordance with their 
respective constitutional processes. This is a recognition, of which 
there are others m the Charter, of the principle that each state in taking 
action upon a proposed agreement can be expected to conform to its 
own domestic constitutional requirements and that every other signatory 
of the agreement in question should take cognizance of this fact. 

All three paragraphs of this Article make use of the words “agree- 
ment or agreements 99 This terminology can be taken as having no 
special significance so far as the constitutional requirements of Members 
of the Organization are concerned. The term is to be regarded as a 
generic term covering all the more highly specialized forms of interna- 
tional contractual arrangements. So far as the Constitution of the 
United States is concerned, it would seem to be more a question of polit- 
ical expediency than of constitutional interpretation as to whether the 
agreement is to be treated as an executive agreement, requiring at most 
approval by or advance authorization by a joint resolution of the 
two Houses of Congress, or as a treaty requiring approval by a two- 
thirds vote of the United States Senate 1 

1 In his testimony before the Senate Foreign Relations Committee John Foster 
Dulles expressed the view that the term “special agreement or agreements 11 was 
synonymous with the word “ treatv ” thereby suggesting that approval by a two-thirds 
vote of the Senate was necessary See Hearings on The Charier of the United 
Nations , etc , cited above, p 643 

See on this general subject Corwin, E S., The Constitution and World Organization , 
N. J , Princeton Univ. Press, 1944, chap III 
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Article 44 

When the Security Council has decided to use force it shall, before 
calling upon a Member not represented on it to provide armed forces in 
fulfillment of the obligations assumed under Article 43, invite that Mem- 
ber, if the Member so desires, to participate in the decisions of the Secur- 
ity Council concerning the employment of contingents of that Member’s 
armed forces. 

This provision was not in the original Dumbarton Oaks Proposals, 
nor was there anything of an equally specific nature in the Covenant 
of the League of Nations. In fact the exact situation here envisaged 
could not have arisen under the Covenant since, as we have seen, the 
Council had no authority to decide that the Members of the League 
were to use armed force for the maintenance of international peace and 
security. 

This Article was inserted by UNCIO at the request of certain of the 
so-called “middle powers/' acting under the leadership of Canada, who 
insisted that a Member of the Organization before^being called upon to 
contribute armed forces under Articles 39 and 42 should have at least 
the same opportunity to take part in the discussions leading up to the 
decision of the Council and in the decision itself as a non-permanent 
member of the Council. In other words, to use the phrase corned by 
the Netherlands Delegate, the principle of “no military action without 
representation" was accepted. 

It is to be noted, however, that this provision for special representation 
is limited to the case where it is proposed to call upon a Member to 
provide armed forces in fulfillment of obligations assumed under Arti- 
cle 43 and that Member specifically requests to be allowed to participate 
in the decision. The technical committee concerned with the matter 
at San Francisco expressly refused to accord the same privilege to a 
Member that is called upon to provide facilities or assistance on the 
ground that this would unduly hamper the work of the Security Council. 
It was, however, pointed out by way of reassurance to the Members par- 
ticularly interested in this angle of the problem that the question of 
facilities and assistance was covered by the special agreements con- 
templated in Article 43 and that adequate provision for necessary con- 
sultations was to be found in Articles 31 and 47, paragraph 2. 1 

Article 46 

In order to enable the United Nations to take urgent military meas- 
ures, Members shall hold immediately available national air-force 
contingents for combined international enforcement action. The strength 

1 UNCIO, Report of Mr . Paul-Boncour, Rapporteur , on Chapter VIII , Section B, 
Doc. 881, III/3/46, p. 2-3. 
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and degree of readiness of these contingents and plans for their com- 
bined action shall be determined, within the limits laid down in the 
special agreement or agreements referred to in Article 43, by the 
Security Council with the assistance of the Military Staff Committee. 

This Article, taken over practically intact from the Dumbarton Oaks 
Proposals, is intended to be a special application of the provisions of 
Article 43. In a sense it is what is left of a proposal originally sponsored 
in the course of the Dumbarton Oaks Conversations to establish a truly 
international air force under the direction of the Security Council. This 
Article is not to be interpreted as m any way restricting the provisions 
of Article 43. The purpose of Article 45 is to give “supplementary pre- 
cision” to the provisions of Article 43 without in any way limiting its 
general scope. 1 It was because this interpretation was given to the Article 
that proposals made at San Francisco to include “mixed contingents” 
or “forces of all arms” were withdrawn. 

It is to be noted that this Article envisages giving the Security Council 
some discretionary power in determining “the strength and degree of 
readiness” of national air force contingents. To this extent the Article 
would seem to go beyond the provisions of Article 43 and not merely 
give “supplementary precision” to it. However, it is stated that this 
power is to be exercised “ within the limits laid down in the special agree- 
ment or agreements referred to m Article 43.” Thus, the “special agree- 
ment or agreements ” become the source of any additional authority 
with respect to national air force contingents which the Security Council 
may have. The Article does not place upon Members any direct obliga- 
tion to include in the special agreement or agreements a grant of this 
special authority to the Council, though it strongly suggests that they 
should do so. 

It is to be noted that the provisions of this Article were considered 
and adopted before the announcement was made of the use of the atomic 
bomb and before knowledge was available of the possible results of such 
use. 

Article 46 

Plans for the application of armed force shall be made by the Security 
Council with the assistance of the Military Staff Committee. 

This provides for a Military Staff Committee constituted in accord- 
ance with the terms of Article 47, paragraph 2, to serve as a general 
staff responsible to the Security Council for over-all strategic planning. 
It follows closely the precedent of the Combined Chiefs-of-Staff evolved 
during World War II 2 

1 Ibid , p 10 

2 See Announcement, of War Department, February 6, 1942; Documents on Ameri- 
can Foreign Relations , IV, 1941-194&, p. 245 
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Article 47 

1. There shall be established a Military Staff Committee to advise 
and assist the Security Council on all questions relating to the Security 
Council’s military requirements for the maintenance of international 
peace and security, the employment and command of forces placed at 
its disposal, the regulation of armaments, and possible disarmament. 

The functions of the Military Staff Committee are defined in this 
paragraph. These functions are threefold: (1) to advise and assist the 
Security Council on all questions relating to the Security Council's 
military requirements for the maintenance of international peace and 
security, which in effect means in connection with the negotiation of 
“ special agreement or agreements” referred to in Article 43 and the 
taking of decisions under Article 42; (2) to advise and jissist the Security 
Council in the strategic direction of the forces placed at its command 
under the provisions of Article 43; and (3) to advise and assist the 
Security Council in connection with the preparation of plans for “the 
establishment of a system for the regulation of armaments” under the 
terms of Article 26, and the exercise of any powers which may be con- 
ferred upon the Security Council in connection with the enforcement of 
any such system. 

It will be seen that, generally speaking, the functions of the Military 
Staff Committee are of the same kind as those conferred upon the Per- 
manent Military, Air and Naval Commission of the League of Nations 
under Article 9 of the Covenant Since, however, the functions of the 
Security Council in raspect to the maintenance of international peace 
and security are. of a more advanced character than those of the League 
Council, the functions of the Military Staff Committee assume a 
considerably greater prominence and can be assumed m practice to 
be considerably more vital than those of the corresponding League 
organ. 

There are many historical examples which show the importance of 
such staff discussions in preparing for joint military operations. Such 
discussions between the British and the French before World War I 
were an important factor in the successful stemming of the German 
attack. Under the League system, the French persistently stressed 
the need of such advanced planning to assure the effectiveness of what- 
ever joint military action might be taken under the Covenant Consul- 
tations between the military leaders of the United States and the United 
Kingdom in World War II took the advanced form of a Combined Chiefs- 
of-Staff organization, upon which, as has already been pointed out, the 
Charter provision is largely modelled, and the effectiveness of this staff 
cooperation was a very important factor in the successful conduct of 
the war In fact, without it victory might not have been possible. 
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2. The Military Staff Committee shall consist of the Chiefs of Staff of 
the permanent members of the Security Council or their representatives. 
Any Member of the United Nations not permanently represented on the 
Committee shall be invited by the Committee to be associated with it 
when the efficient discharge of the Committee’s responsibilities requires 
the participation of that Member in its work. 

The question of membership was discussed at some length at the 
United Nations Conference. Considerable pressure was brought to bear 
by the smaller powers to secure wider representation upon the Com- 
mittee. This pressure was successfully resisted. The arguments which 
appear to have been conclusive, apart from the firm stand taken by the 
Delegates of the Sponsoring Governments and France, were that the 
Committee must, by the very nature of its functions, be a small compact 
committee, and that the second sentence of this paragraph adequately 
safeguards the interests of any state which might have a special reason 
for representation. In the course of Committee discussion, while an 
amendment that the Military Staff Committee should be composed of 
the Chiefs of Staff of all the members of the Security Council was under 
consideration, numerous explanations were given of the plan proposed 
by the Sponsoring Governments which apparently had the effect of 
giving assurance to those who had earlier been critical, as the amend- 
ment was easily defeated. These explanations were as follows: 1 

1. Paragraph 9 (the paragraph under consideration) provided that members 
not permanently lepresented should be asked to join when appropriate. 

2 The initiative for expanding the memliership to meet a particular situation 
should be left to the Military Staff Committee; otherwise it might become as 
large as the Council itself. 

3. If the forces of a country were used there was no question but that the 
inilitaiy staff of that country would be consulted. 

4 Because of the complex duties of the Committee, it was essential that its 
comi>osition should be limited to the permanent Council members m order to 
avoid a committee with constantly changing memtiership. 

5. Allied military machinery in this war was of the same type as that pro- 
posed in paragraph 9 

6. As a Clue! of Staff, the Military Staff Committee’s function would be to 
make decisions, and theiefore, it should be a small group. The function of com- 
mand was a different matter. No committee, large or small, could exercise 
command; and the selection of individuals for this purpose would be decided 
upon later. 

7. The limitation of membership on the Military Staff Committee to the 
permanent members of the Council did not conflict with the pending Canadian 
amendment regarding representation of non-members in Council decisions. 

3. The Military Staff Committee shall be responsible under the 
Security Council for the strategic direction of any armed forces placed 
at the disposal of the Security Council. Questions relating to the com- 
mand of such forces shall be worked out subsequently. 

1 UNCIO, Summary Report of Fourteenth Meeting of Committee III/ ' 8 , May 26, 
1946 , Doc. 628, 111/3/33, p. 3-4 
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This reaffirms, somewhat more specifically, one of the functions con- 
ferred under paragraph 1. It makes it clear, as stated in the comment 
above, that the function of the Military Staff Committee in connection 
with the employment and command of forces being used under the terms 
of Articles 39 and 42 is that of strategic direction instead of tactical 
command. It is specifically stated that questions relating to command 
are to be worked out subsequently but the assumption is perhaps justi- 
fied that tactical command will more commonly be national. 

4. The Military Staff Committee, with the authorization of the 
Security Council and after consultation with appropriate regional 
agencies, may establish regional subcommittees. 

This paragraph was inserted at San Francisco with a view to giving 
opportunities for representation to the small states and, more particu- 
larly, with a view to tying up regional arrangements recognized in Chap- 
ter VIII with global security arrangements. Before setting up such re- 
gional subcommittees, the Military Staff Committee, acting under the 
authorization of the Security Council, must consult with appropriate 
regional agencies However, the Staff Committee will have the final 
decision in each case. These regional subcommittees will conceivably 
have varied functions They will assist the Military Staff Committee 
in the performance of its functions within regional areas. In addition, 
they may perform in relation to regional agencies for the maintenance of 
peace and security much the same functions that the Military Staff 
Committee performs under Article 47 for the Security Council The 
subcommittees can thus make a useful contribution to the proper integra- 
tion of the plans and activities of the regional agencies and the Security 
Council. 


Article 48 

1. The action required to carry out the decisions of the Security 
Council for the maintenance of international peace and security shall 
be taken by all the Members of the United Nations or by some of them, 
as the Security Council may determine. 

This Article specifically adds to the flexibility of the enforcement 
arrangements set up under this chapter and to the discretionary author- 
ity vested in the Security Council in carrying out its functions. Recog- 
nizing the fact that certain Members of the United Nations may be 
more advantageously situated to take specific action in a particular 
contingency than others, the paragraph empowers the Security Council 
to determine whether in a particular case action shall be taken by all 
the Members of the United Nations or by some of them. Thus in a 
case where maintenance of peace and security have been violated by 
a western European state the Security Council might direct that the 
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necessary action be taken by the western European neighbors of that 
state. Furthermore, it seems to be implied in this paragraph that 
the Security Council may not only designate certain Members to take 
action to the exclusion of other Members, but that it may also direct cer- 
tain Members to take certain kinds of action while other Members are 
directed to take other appropriate kinds of action. Thus Members in 
close proximity to the violation of the peace may be required to take 
military action while those further removed may be required to apply 
political and economic measures only. 

2. Such decisions shall be carried out by the Members of the United 
Nations directly and through their action in the appropriate international 
agencies of which they are members. 

One of the problems arising from the fact that international organiza- 
tion is being attempted on a functional basis is that of adequate coordi- 
nation of the activities of the numerous specialized agencies. The Organ- 
ization provided for under the Charter is general in its functions and is 
therefore the agency which is to undertake this task of coordination. 1 
However, as we shall see from an examination of the provisions of the 
Charter, there is no certain assurance that such coordination will be 
effective since it is to be achieved largely by agreement. One of the best 
assurances of coordination is no doubt to be found in the fact that gen- 
erally speaking membership of the specialized agencies will be the same 
as that of the general Organization. 

One situation in which coordination will be particularly necessary 
is that where enforcement action is being taken against a Member for 
violation of the peace or an act of overt aggression. In such a situation 
it will be necessary that the acts of all the specialized agencies shall be 
in harmony with the measures being taken by the Security Council. 
Thus if a decision is taken to apply economic and financial measures 
against a state which has violated the peace the International Bank 
for Reconstruction and Development should refrain from advancing 
any loans to the state in question or continuing payments on any loans 
made. The Charter does not provide that the specialized agencies shall 
be subject to the decisions of the Security Council in this respect. By 
the terms of this Article, however, it is provided that the Members of the 
Organization shall “ through their action in the appropriate international 
agencies of which they are members,” as well as directly, take necessary 
steps to carry out the decisions of the Security Council. Since the various 
specialized agencies will operate through organs upon which Members 
of the United Nations Organization are represented, this would appear 
to be an important assurance of the necessary coordination. 


1 Sec Articles 57 and 58, and comments thereon, this volume, p. 194-206. 
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Article 49 

The Members of the United Nations shall join in affording mutual 
assistance in carrying out the measures decided upon by the Security 
Council. 

This Article which simply reaffirms the principle of Article 2, para- 
graph 5, corresponds in a general way to Article 16, paragraph 3, of the 
Covenant of the League of Nations. It is general in scope and clearly 
applies to economic and financial assistance, which is further particu- 
larized in Article 50, and to military assistance 

In the course of the discussion of this principle in the technical com- 
mittee concern was expressed by the Delegation of the Union of South 
Africa with regard to the sharing of expenses of enforcement action 
taken against a particular state. Although accepting the view that no 
specific provision should be put into the Charter covering this point, 
the Committee expressed the desire that the Organization should in the 
future seek to promote a system aiming at the “fairest possible distri- 
bution” of expenses incurred as a result of enforcement action. 1 

Article 50 

If preventive or enforcement measures against any state are taken by 
the Security Council, any other state, whether a Member of the United 
Nations or not, which finds itself confronted with special economic 
problems arising from the carrying out of those measures shall have the 
right to consult the Security Council with regard to a solution of those 
problems. 

This Article is to be understood as a special implementation of a part 
of the general principle stated in Article 49. In case any state “whether 
a Member of the United Nations or not” finds itself confronted with 
special economic difficulties as the result of taking action prescribed 
by the Security Council under the Articles of this Chapter that state lias 
the right to consult with the Security Council concerning a possible 
solution or alleviation of the situation. In one respect this goes beyond 
the provisions of Article 49 since it admits the right of a non-member 
as well as of a Member to consult with the Security Council. The obliga- 
tion of Article 49 to afford mutual assistance is limited to Members, 
which is proper in view of the fact that obligations under the Charter 
can only arise from membership. Article 50, however, defines a right 
which is made available not only to Members but also to non-members. 

Article 51 

' Nothing in the present Charter shall impair the inherent right of indi- 
vidual or collective self-defense if an armed attack occurs against a 

1 UNCIO, Report of Mr Paut-Boncovr, Rapporteur , on Chapter VIII , Section B , 
Doc 881, III/3/46, p. 12 
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Member of the United Nations, until the Security Council has taken the 
measures necessary to maintain international peace and security. 
Measures taken by Members in the exercise of this right of self-defense 
shall be immediately reported to the Security Council and shall not in 
any way affect the authority and responsibility of the Security Council 
under the present Charter to take at any time such action as it deems 
necessary in order to maintain or restore international peace and 
security. 

Background of Article. This Article, although included in the Chapter 
dealing with action with respect to threats to the peace, breaches of the 
peace and acts of aggression, was adopted at the United Nations Con- 
ference as a part of the arrangement for harmonizing the operation of 
regional arrangements and agencies with that of the general provisions 
of the Charter More specifically it was the outcome of careful study 
and consideration of the best means of fitting the system of the American 
Republics into the United Nations, with special reference to obligatioas 
which had been assumed at the Mexico City Conference under the Act 
of Chapultepec 1 

In the Dumbarton Oaks Proposals it was provided that the Security 
Council should, where appropriate, utilize regional arrangements or 
agencies for enforcement action under its authority, but no enforcement 
action was to be taken under such regional arrangements or by regional 
agencies without the authorization of the Security Council. As has 
already been explained, no agreement was reached at Dumbarton Oaks 
with regard to the vote necessary to a decision by the Security Council 
giving such authorization, and consequently the exact manner in which 
this provision of the original Proposals would operate could not be 
clearly envisaged although there was a general expectation that una- 
nimity, at least of the Great Powers, would be required. By the Yalta 
formula which filled this particular gap in the original Dumbarton 
Oaks Proposals it was provided that a decision of the Security Council 
giving authorization for the taking of enforcement action under regional 
arrangements should be taken by the affirmative vote of seven members, 
including all of the permanent members of the Council. Thus it would 
be possible for any permanent member of the Security Council to veto 
any proposal for the taking of enforcement action under a regional 
arrangement to which that member was not a party. 

Due to the progress that had been made in the development of an 
Inter-American system for the maintenance of peace and security a 
great deal of sentiment existed in the Western Hemisphere in favor of 
allowing a large measure of autonomy to the operation of such regional 
arrangements. This Inter-American system was based on a series of 
agreements which have been reached at Inter-American conferences, 


1 Department of State, Bulletin, XII, p. 339. 



176 CHARTER OF THE UNITED NATIONS 

notably the Conventions of the Inter- American Conference for the Main- 
tenance of Peace of 1936, 1 the Declaration of Lima of 1938, 2 * and Declare r 
tion XV of the Second Meeting of Ministers of Foreign Affairs of 1940. 1 
The basic principles of this system received their fullest development 
and expression in the Act of Chapultepec, adopted at the Mexico City 
Conference of February-March, 1945. 

By the provisions of this Declaration the American Republics agreed 
that every attack by a state, whether a state of the Western Hemisphere 
or not, against the integrity or the inviolability of the territory, or against 
the sovereignty or the political independence of an American state, 
should be considered as an act of aggression; that consultation should 
take place in any case where an act of aggression of this nature had 
occurred or where there was reason to believe that it was being prepared; 
and that for the duration of the war and until a permanent treaty had 
been concluded, the parties to this Declaration should utilize such pro- 
cedures as might be found necessary, including the use of armed force, 
to deal with such acts of aggression. It was also stated in the Act of 
Chapultepec, as a recommendation, that for the purpose of meeting 
threats or acts of aggression against any American republic following 
the establishment of peace, the Governments of the American Republics 
should consider the conclusion of a treaty “ establishing procedures 
whereby such threats or acts may.be met by: The use, by all or some of 
the signatories of said treaty of any one or more of the following meas- 
ures; recall of chiefs of diplomatic missions; breaking of diplomatic 
relations; breaking of consular relations; breaking of postal, telegraphic, 
telephonic, radio-telephonic relations; interruption of economic, com- 
mercial and financial relations; use of armed force to prevent or repel 
aggression.” 4 The announcement of the adoption of this Act by the 
American Republics brought to the fore the issue of how such a regional 
system was to be fitted into a general global system with sufficient assur- 
ance that the operation of the regional system would not be thwarted 
at every turn by states outside the Hemisphere. 

Consideration of Problem of Regionalism at San Francisco . At the 
United Nations Conference various amendments were proposed with a 
view to making it possible for such a regional system for the mainte- 
nance of peace and security to enjoy autonomy within the global system. 
These proposals, advanced principally though by no means entirely by 
the Delegations of the Latin American Republics, took two lines. One 

1 Report of ike Delegation of the United States of America to the Inter- American Con- 
ference for the Maintenance of Peace , Buenos Aires , Argentina, December 1-23, 1936. 
Washington, D.C., 1937, Department of State Publication (Conference Series 33), 

p 116. 

2 Documents on American Foreign Relations , 1, 1938-1939 , p. 44. 

8 Ibid , III , 1940-1941, p. 76. 

4 Department of State, Bulletin, XII, p. 340. 
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was to secure a modification of the Dumbarton Oaks Proposals whigh 
would permit regional arrangements to function freely within certain 
limits without control by the global organization. The other was to 
seek changes in the Dumbarton Oaks Proposals, particularly as regards 
the voting procedure of the Council, which would make it possible for 
Council authorization for regional action to be forthcoming by some- 
thing more closely approximating a straight majority vote of that body. 
These various proposals were referred by Committee III/4 to a sub- 
committee and in the course of the deliberations of this subcommittee 
draft texts were evolved which gave satisfaction to the Latin American 
Republics and to others desiring a greater autonomy for regional arrange- 
ments. These, of which one subsequently became the Article under 
consideration, were approved by the Committee 1 and were later included 
in the Charter. 

The place of the Article in question in the Charter was discussed at 
some length at San Francisco. Committee III/4, which had undertaken 
to draft the Article, was, under its terms of reference, only empowered 
to make recommendations with regard to the content of Chapter VIII, 
Section C of the Dumbarton Oaks Proposals (Chapter VIII, under the 
new arrangement of the Charter). It, therefore, became technically 
necessary for the Committee to recommend this Article as a part of 
this Chapter or as a new Chapter dealing with a related matter. On 
the other hand, the Article in effect deals with the subject matter of 
Chapter VII (Chapter VIII, Section B of the Dumbarton Oaks Proposals) 
and was originally drafted with a view to inclusion as a final paragraph 
of that Chapter. The recommendation of the Committee was that “the 
question of the place where the new paragraph should be inserted in 
the Dumbarton Oaks Proposals should be referred to the Coordination 
Committee for final decision, with a recommendation, however, that 
it might constitute a new Section D of Chapter VIII.” In the discussion 
of this matter in Committee the Delegate from the Soviet Union reiter- 
ated the view, previously expressed by him in a meeting of the sub- 
committee, that the adopted paragraph should appropriately be placed 
as the final paragraph of Section B, Chapter VIII of the Dumbarton 
Oaks Proposals, and the Chairman of the Committee ruled that this 
statement be referred to the Coordination Committee for its considera- 
tion. 2 The Coordination Committee decided that the Article should 
take its present position. 

The Right of Self-Defense. The Article safeguards the right of self- 
defense which is referred to as being “inherent ” By so doing it follows 

1 UNCIO, Report of Dr. V . K Wellington Koo , Rapporteur of Committee III /4, to 
Commission III , Doe. 904, 111/4/13(1), p 3. 

* Ibid , p. 4; also Summary Report of Fourth Meeting of Committee III 14, May 23, 
1946, Doc. 576, III/4/9, p. 4-5. 
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a long line of precedents where in connection with international agree- 
ments of this kind the right of self-defense has been tacitly or explicitly 
reserved. In connection with the Kellogg-Briand Pact of 1928 which 
contained no explicit reservation of the right of self-defense, the American 
Secretary of State, Mr. Kellogg, observed that the right was inherent 
and that there was no necessity of stating it expressly. 1 

The problem presented is a difficult one since any attempt to maintain 
international peace and security against disturbance by the unilateral 
action of one state of necessity involves restricting the right of any state 
to resort to the use of force. Since states commonly justify the resort 
to the use of armed force on the ground of self-defense, it becomes clear 
that as a practical matter the limitation of the right of any state to 
use force involves a definition of the permissive limits of self-defense. 
One approach to the problem is to seek to define specifically those acts 
which are regarded as constituting the unjustifiable use of force, or as 
it is more commonly termed, “aggression. 77 As we have seen the archi- 
tects of the Charter deliberately decided not to undertake a definition 
of aggression, leaving it to the Security Council to decide in each case 
whether a particular act constitutes a threat to the peace or a violation 
of the peace. We do find, however, in this Article some limits placed 
upon the unlimited exercise of this right of self-defense It Is, for example, 
stated that the right of self-defense which is here safeguarded is that 
which exists “if an armed attack occurs against a Member of the United 
Nations. 77 Furthermore this right of independent action exists only 
“until the Security Council has taken the measures necessary to main- 
tain international peace and security. 77 However, it is not made clear 
who is to determine when this requirement has been satisfied. 

Right of “ Collective Self-Defense” The Article goes beyond safeguard- 
ing the inherent right of self-defense. It introduces the words “indi- 
vidual or collective, 77 thereby making it clear that the right referred 
to is not only the right of an individual state to take action if an armed 
attack occurs against it, but also that of a group of states to take action 
when any member of that particular group is the victim of an armed 
attack. The reason for the word “collective 77 is obvious It covers a 
situation which might arise under a regional arrangement such as the 
Act of Chapultepec or the peacetime agreement between the American 
Republics envisaged under Part II of that instrument. It is to be noted, 
however, that whereas the Act of Chapultepec refers both to acts of 
aggression and to threats of aggression, the provisions of Article 51 are 
more restricted, applying only to “an armed attack. 77 

1 Identic note of the Government of the United States to the Governments of 
Australia, Belgium, etc., and accompanying Draft Multilateral Treaty for the 
Renunciation of War, June 23, 1928, in General Pad for Renunciation of War, Text 
of the Pact as Signed , Notes and Other Papers t Washington, D. C , 1928. 
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Does the use of the word “collective” envisage exclusively action 
under a limited agreement such as the Act of Chapultepec or does it 
also permit action by two or more states without any definite commit- 
ment in advance, simply on the basis of common interest in meeting 
successfully a common danger? There does not appear to be anything 
in the commonly accepted meaning of the word or in the record of 
discussions at San Francisco to exclude the second possibility. In fact, 
in thus safeguarding the right of collective self-defense the Article pro- 
vides the opportunity for Members of the United Nations to act together 
in self-defense if any armed attack occurs and if the Security Council 
fails to take the measures necessary to maintain or restore peace. Such 
failure can conceivably occur since, by the terms of Article 27, a deci- 
sion of the Security Council must be concurred in by all the permanent 
members of the Council. 

The Article as a Safeguard of the Monroe Doctrine. From the point of 
view of the United States, this Article has an added importance in 
that it provides at lease* a partial basis for the* continued application of 
a traditional policy of that country, namely, the Monroe Doctrine. It 
is probably open to some question whether under this Article the United 
States enjoys the full freedom of action to implement this policy which 
it would enjoy were it not a Member of the United Nations The Monroe 
Doctrine originally laid down two principles: one was to the effect 
that the United States would look with disfavor upon any attempt on 
the part of European, later interpreted to include all non-American, 
countries to extend their political sj r stems to the Western Hemisphere; 
the second brought any attempt on the part of a non-American state 
to colonize further the Western Hemisphere under a similar ban of 
disfavor. 1 2 In recent years the United States has indicated a willingness 
to place the enforcement of these principles, in the first instance, on a 
collective basis. By the Declaration of Lima of 1938 2 all the American 
Republics announce^ their common concern and their determination 
to make effective their solidarity in opposing any threat to the peace, 
security or territorial integrity of any American Republic. At Havana 
m 1940 the American Republics stated that any attempt on the part 
of a non-American state against the integrity or the inviolability or 
against the territorial, the social or the political independence of any 
American state w'ould lx* considered an act of aggression against all 
American states. 3 The provisions of the Act of Chapultepec have 
already been referred to. 

These agreements, however, have not in effect touched the original 
right of the United States to take action in case the cooperative measures 

1 See Perkins, Dexter, Hands Off , Boston, Little, Brown, 1941. 

2 Documents on American Foreign Relations , /, 1988-1939, p. 44. 

*lbid. t III, 1940-1941 , p 7G. 
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provided for fail of their desired effect. The question which arises under 
Article 51 is whether by the terms of this Article the United States 
reserves the right to take necessary measures to resist acts falling into 
the two categories above referred to in the exercise of the inherent right 
of self-defense which the Article clearly recognizes within defined limits. 
The view has been expressed that there is nothing in the Charter which 
limits our right of self-defense or “that impairs the Monroe Doctrine 
as a doctrine which has been proclaimed, sustained, and recognized by 
the world as a doctrine of self-defense.” 1 It is possible to accept this in- 
terpretation if it means that in case the United Nations fails in its efforts 
to maintain peace and security, the United States would have the right 
to take necessary action in self-defense. It would, however, seem clear 
that by becoming a Member of the United Nations and accepting the 
commitments of the Charter, even with the reservation contained in 
Article 51, the United States will not be free to take certain measures 
in the exercise of self-defense which we have felt free to take in the past. 
It will be necessary, first of all, to give the Security Council a chance 
to deal with the situation and it will be only in case of an armed attack 
that action can be taken in advance of or apart from any action which 
the Security Council may see fit to adopt Of course any permanent 
member of the Security Council can, if it wishes to take a non-coopera- 
tive attitude, assure the failure of that body in the performance of its 
functions. 

Effect on Authority of Security Council . The final question to be con- 
sidered in connection with this Article is the amount of effective control 
by the Security Council which remains. It is to be borne m mind that 
under the regional provisions of the Dumbarton Oaks Proposals no 
enforcement action under regional arrangements was to be taken with- 
out the Security Councirs authorization. Article 51 clearly opens the 
way to the taking of such measures by individual states or groups of 
states acting in agreement where the individual $tate or the members 
of a group are engaged in resisting an armed attack. This power of 
independent action exists until the Security Council has taken the meas- 
ures necessary to maintain international peace and security. In view 
of the fact that a decision of the Security Council requires the concur- 
rence of all the permanent members of the Council, it thus becomes 
clearly possible for any permanent member of the Security Council to 
postpone the taking of such measures if it seems in its interest to do so. 
The theory of the Article would appear to be that the Security Council 
will take measures which after a time will supersede those taken in in- 
dividual or collective self-defense, or under regional arrangements. To 
maintain the principle of Security Council control and supervision, provi- 

1 See testimony of John Foster Dulles in Hearings . . .on The Charter of the United 
Nations, etc., cited above, p. 650-1. 
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sion is made that measures taken by individual Members in the exercise 
of self-defense shall be immediately reported to the Security Council 
and shall not in any way affect the authority and responsibility of the 
Security Council under the present Charter. It becomes clear, then, that 
whether or not this Article opens the way for wholly independent and 
autonomous action by Members or groups of Members, without effective 
control by the organ of the United Nations made responsible for the 
maintenance of international peace and security, will depend in prac- 
tice upon the good faith shown by Members of the Organization and 
their ability to cooperate effectively. 



CHAPTER VIII 


REGIONAL ARRANGEMENTS 
Article 52 

1. Nothing in the present Charter precludes the existence of regional 
arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for 
regional action, provided that such arrangements or agencies and their 
activities are consistent with the Purposes and Principles of the United 
Nations. 

Reasons for Inclusion. This paragraph lays down the general principle 
that “ regional arrangements or agencies for dealing with such matters 
relating to the maintenance of international peace and security as are 
appropriate for regional action” are permissible under the Charter so 
long as they are consistent with the Purposes and Principles of the 
United Nations. 

The express acceptance of this principle in the Charter was apparently 
dictated by a number of considerations In the first place, it recognizes 
the undoubted fact that national interest and national capacity to 
exercise power effectively are governed, even in the era of air communica- 
tions and travel, by geographical location, distances, natural barriers 
and economic and political development The policies of states must 
take these fundamental factors into account and it would likewise seem 
to be prudent to base any international system on the admitted fact 
that states are less interested in and less capable of influencing the course 
of events in some parts of the world than in others. In the second place, 
that fact of gradation of national interests has found expression in 
national policies. The Monroe Doctrine is a policy of the United States 
based on a recognition of our special concern with the affairs of the 
Western Hemisphere The failure of the United States to join the League 
of Nations was in large part due to the belief that we were being called 
upon to assume commitments that far exceeded our interests in certain 
areas. 

Finally, in the historical evolution of international organization for 
purposes of peace and security the first emphasis has been on cooperation 
between those similarly situated with respect to interests which are to 
be served by such arrangements. The treaties of alliance entered into 
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before 1914 were limited to those who faced a common danger of attack. 
Under the Covenant of the League of Nations, regional arrangements 
were entered into such as the Little Entente, the Balkan Entente and 
the Locarno Agreements. Briand’s proposal for European Union 1 was 
a more ambitious attempt along this line. In fact the League itself 
tended to be primarily concerned with the affairs of Europe. Reference 
has already been made to the development of an Inter-American peace 
system. The League of Arab States is the latest example of such a re- 
gional arrangement. 2 

While these and other considerations can be advanced in support of 
recognition of regional arrangements in any global system for peace 
and security, there are undoubtedly other considerations, likewise based 
on historical experience, which point to the need for great caution in 
admitting such arrangements into a universal system. For one thing 
they have too often in the past been directed against particular states 
and have been the occasion for fear and suspicion instead of inspiring 
confidence and cooperation. Treaties of alliance were condemned by 
President Wilson as a weak reed upon which to base international peace 
and security. Furthermore, they tend to emphasize limited commit- 
ments, whereas modern war and the increasing interdependence of the 
modern world reduce the possibility of thinking in such terms. Recent 
experience has shown how war spreads to engulf all nations. It there- 
fore becomes increasingly true that peace is indivisible. These considera- 
tions, therefore, point to the need of keeping commitments general, 
while limiting the application of the regional principle to the practical 
operation of peace machinery or the strategic use of enforcement meas- 
ures in dealing with a threat to the peace or a violation of the peace. 

Certainly this problem of regionalism was one of the most important 
faced at San Francisco. The exact nature of the balance that was struck 
and the way that balance is applied in practice may determine the future 
success of the Organization 

Meaning of “ Regional Arrangements.” The exact meaning of “regional 
arrangements or agencies” is not made clear although it is suggested 
by the qualifying words w hich follow and by the place that these pro- 
visions had in the Dumbarton Oaks Proposals that such arrangements 
or agencies will have to do with the matters covered by Chapters VI 
and VII of the Charter. In the course of the discussions at San Francisco 
a proposal was made by the Egyptian Delegation to introduce a defini- 

1 League of Nations, Documents Relating to the Organization of a System of European 
Federal Unton , Geneva, league of Nations Document 1930. VII. 4; Memorandum 
on the Organization of a Regime of European Federal Union addressed to Twenty-six 
Governments of Europe , by M Bnand, Foreign Minister of France , May 17, 1930 , 
N. Y. f Carnegie Endowment, International Conciliation , Special Bulletin, June 1930. 

2 UNCIO, The Pact of the League of Arab States, Signed in Cairo, March 23, 1946 , 
Doc. 72, III/4/1. 
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tion of regional arrangements into this Chapter. 1 The amendment 
proposed read as follows: 

There shall be considered as regional arrangements organizations of a per- 
manent nature grouping in a given geographical area several countries which, 
by reason of their proximity, community of interests or cultural, linguistic, his- 
torical or spiritual affinities, make themselves jointly responsible for the peaceful 
settlement of any disputes which may arise between them and for the main- 
tenance of peace and security in their region, as well as for the safeguarding of 
their interests and the development of their economic and cultural relations. 

This amendment was considered by the subcommittee of Committee 
III/4 and by the Committee and was rejected on the ground that while 
it “ clearly defined obvious legitimate and eligible factors for a regional 
arrangement” it probably failed to cover all the situations which might 
be covered by regional arrangements. 2 * The phrase “regional arrange- 
ments” as used in this and other articles of the Charter obviously does 
have a wider scope than the Egyptian amendment would admit. In 
Article 53, as we shall see, it is made to apply to mutual assistance 
treaties entered into between states which are wholly lacking in geo- 
graphical propinquity or in the other common interests enumerated 
in the Egyptian proposal. 

The question of extending the provisions regarding regional arrange- 
ments to include regional arrangements with regard to economic and 
social matters was discussed at San Francisco. The matter was not 
considered as coming within the competence of the Committee con- 
cerned with the drafting of the provisions of this Chapter 8 The Com- 
mittee on Economic and Social Cooperation decided against the re- 
gional approach to the matters with which it was concerned. 4 * * * 

Much of the comment on Article 51 bears on the general question of 
the place of regional arrangements in the Charter system. 

2. The Members of the United Nations entering into such arrange- 
ments or constituting such agencies shall make every effort to achieve 
pacific settlement of local disputes through such regional arrangements 
or by such regional agencies before referring them to the Security 
Council. 

This paragraph was introduced at the United Nations Conference as 
a part of the compromise there worked out for fitting a system of regional 

1 Ibid., Interim Report to Committee III H by Subcommittee III HI A on the Amalga- 
mation of Amendments , Doc 533, III /4/A /9, May 23, 1945, p 3. 

% Ibid ., Summary Report of Fifth Meeting of Committee III/ 4, June 8 , 1945, Doc. 

889, III/4/12, p 1. 

* Ibid., Interim Report to Committee III/ 4 on the Work of Subcommittee 1 11/4/ A, 

Doc 335, III/4/A/5, p. 1; also Summary Report of Third Meeting of Committee 

II 1/4, May 15, 1945, Doc 363, III/4/7, p 1. 

* Ibid., Summary Report of the Nineteenth Meeting of Committee 1 1/3, June 4> 1945, 

Doc 780, II/3/53, p 3 
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agencies and arrangements into the general system. It is to be inter- 
preted in relation to the provisions of Article 33. Under Article 33 the 
Members of the United Nations undertake in the first instance to seek 
a solution of any dispute whose continuance is likely to endanger the 
maintenance of international peace and security by peaceful means of 
their own choice. A number of such peaceful means are listed including 
“ resort to regional agencies or arrangements.” Under the provisions 
of Article 33, however, no particular order of preference is indicated. 

The provisions of the paragraph under consideration, however, specify 
that Members of the United Nations, entering into such arrangements 
or constituting such agencies, “ shall make every effort to achieve pacific 
settlement of local disputes through such regional arrangements or by 
such regional agencies before referring them to the Security Council.” It 
thus gives priority to “resort to regional agencies or arrangements” 
so far as “local disputes” are concerned. 

The term “local disputes” is apparently to be interpreted as referring 
to disputes which exclusively involve states which are parties to such 
regional arrangements. The paragraph requires that before these are 
brought before the Security Council by the parties to them, the parties 
are to make every effort to settle them under such regional arrangements. 
It places no obligations, however, upon the Security Council to refrain 
from action 

3. The Security Council shall encourage the development of pacific 
settlement of local disputes through such regional arrangements or by 
such regional agencies either on the initiative of the states concerned or 
by reference from the Security Council. 

This paragraph, on the other hand, obligates the Security Council to 
encourage the development of pacific settlement of local disputes, by 
such regional agencies as have been agreed to or set up by the parties. 
It specifies further that the Security Council is to do this either by 
encouraging the parties concerned to use such procedures or by direct 
reference of the disputes by the Security Council to regional agencies. 
This idea of reference of dispute by the Security Council to regional 
agencies seems to be a new one, not wholly in harmony with the pro- 
cedures laid down in Chapter VI of the Charter. Under the Articles of 
Chapter VI the Security Council only has the power to recommend 
directly to the parties procedures to be followed in the settlement of their 
disputes, or the actual terms of settlement. It is, therefore, difficult to 
see how the Security Council can actually refer a dispute to a regional 
agency except upon the agreement of the parties concerned. What is 
apparently meant is that when the Security Council has before it a 
local dispute, which has been called to its attention under the provisions 
of Article 35, it is to refer the matter to the appropriate regional agency, 



186 CHARTER OF THE UNITED NATIONS 

if such exists, on the basis of the undertaking into which the parties 
have entered under paragraph 2, for such action as the agency in question 
is empowered to take under the agreement establishing it. See also the 
provisions of Article 36, paragraphs 2 and 3, and comment. 

4 . This Article in no way impairs the application of Articles 34 and 36. 

Under this Article the power of the Security Council to investigate 
a dispute either upon its own initiative or upon the initiative of a state, 
whether a Member of the United Nations or not, for the purpose of 
determining whether the continuance of the dispute or situation is likely 
to endanger the maintenance of international peace and security, is 
safeguarded. The absence of any reference to Articles 36 and 37 raises 
the question whether the provisions of this Article are intended to exclude 
any intervention by the Security Council for the purpose of recommend- 
ing a procedure for settlement or for the purpose of recommending terms 
of settlement. The over-all responsibility placed upon the Security 
Council under Article 24 for the maintenance of international peace 
and security, taken together with the specific provisions of Articles 36 
and 37, would seem to warrant the interpretation that under Article 52 
there is no intention to deny to the Security Council the power to exercise 
its normal functions, if it becomes clear that the dispute is not being 
settled by regional arrangements or by regional agencies and that there 
is a situation in which the maintenance of international peace and 
security is actually endangered. 

Article 63 

1. The Security Council shall, where appropriate, utilize such regional 
arrangements or agencies for enforcement action under its authority. 
But no enforcement action shall be taken under regional arrangements 
or by regional agencies without the authorization of the Security Council, 
with the exception of measures against any enemy state, as defined in 
paragraph 2 of this Article, provided for pursuant to Article 107 or in 
regional arrangements directed against renewal of aggressive policy on 
the part of any such state, until such time as the Organization may, on 
request of the Governments concerned, be charged with the responsi- 
bility for preventing further aggression by such a state. 

The General Principle The first sentence of this paragraph, taken 
together with the second sentence down to the excepting clause, lays 
down the general principle that the Security Council shall, where it 
considers such action appropriate, utilize regional arrangements and 
agencies for enforcement action under Chapter VII but no enforcement 
action shall be taken under such regional arrangements or by such regional 
agencies without the authorization of the Security Council. Such au- 
thorization, by virtue of the provisions of Article 27, paragraph 3, can 
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only be given by a vote of the Security Council concurred in by at least 
seven members, including all of the permanent members. As we have 
seen, this would enable a permanent member of the Security Council, 
outside the area where the regional arrangement applies and not a 
party to the regional arrangement, to prevent action from being taken 
under the arrangement even though all other members of the Security 
Council might be in favor. The provisions of Article 51 provide one 
avenue of escape from this possible situation as well as from any delays 
that might occur in connection with normal Council action. The pro- 
visions of this paragraph, beginning with the words “with the exception 
of,” indicate two other conditions under which the general principle is 
not to apply. 

Exception of Measures Taken Against Enemy State. The first exception 
relates to measures taken against any enemy state under the provisions 
of Article 107 of the Charter. Article 107 is one of the Articles dealing 
with transitional security arrangements and, by its terms, action in 
relation to any state which during the second World War has been an 
enemy of any signatory to the present Charter, taken or authorized as 
a result of the war by the governments having responsibility for such 
action under Article 106, is declared to be unaffected by and permissible 
under the present Charter. 

The second exception is more vaguely defined and refers to “regional 
arrangements” directed against renewal of aggressive policy on the 
part of any such state. The use of the term “regional arrangements” 
does not seem too appropriate here since the arrangements to which 
reference is clearly made may be regarded as regional only in the sense 
that they are limited as to parties and are directed against a particular 
state. The parties to the arrangement may be far removed in any geo- 
graphical sense. The arrangements here referred to include the Treaty 
of Alliance between the Soviet Union and the United Kingdom, signed 
at London on May 26, 1942, 1 the Agreement of Friendship and Mutual 
Assistance between the Soviet Union and the Czechoslovak Republic, 
signed at Moscow on December 12, 1943, 2 the Treaty of Alliance and 
Mutual Assistance between the Soviet Union and France, signed at 
Moscow, December 10, 1944, 3 and the Treaty of Friendship and Alliance 
between the Soviet Union and the Republic of China, signed at Moscow, 
August 14, 1945. 4 In each of these treaties the parties undertake to 
come to each other’s assistance in case of attack by the enemy state or 
states against which it is directed. Only in the case of the United King- 
dom-Soviet and the Chinese-Soviet treaties is there any attempt to fit 

1 Documents on American Foreign Relations , TV , 1941-1942, p. 254. 

* Ibid , VI , 1943-1944 , P- 642 

* The Untied Nations Review, V, no 1, January 15, 1945, p. 9. 

4 Ibid., V, no. 5, September 15, 1945, p. 229 
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their provisions into a general security system such as is provided for 
under the Charter of the United Nations. 

This exception in favor of 4 ‘regional arrangements directed against 
renewal of aggressive policy ” is to operate only until such time as the 
Organization may “on the request of the Governments concerned ” be 
charged with the responsibility for preventing further aggression. It is 
interesting to note that the amendment proposed by the Sponsoring 
Governments covering this point used the words “by consent of” in 
place of the words “on the request of.” 1 The significance of this change 
would appear to be that under the text as it stands the responsibility 
for initiative is placed upon the governments concerned and not upon 
the Organization itself. This would seem to place upon the governments 
themselves rather than upon the Organization the responsibility for 
deciding in the first instance whether these special arrangements, par- 
taking very definitely of the character of treaties of alliance, should be 
allowed to operate without effective control by the Security Council. 

2. The term enemy state as used in paragraph 1 of this Article applies 
to any state which during the Second World War has been an enemy of 
any signatory of the present Charter. 

This paragraph repeats and makes applicable to paragraph 1 the 
definition which is to be found in Article 106. 

Article 64 

The Security Council shall at all times be kept fully informed of 
activities undertaken or in contemplation under regional arrangements 
or by regional agencies for the maintenance of international peace and 
security. 

This Article was taken over intact from the Dumbarton Oaks Pro- 
posals. It provides that the Security Council shall be kept informed 
with regard to the activities undertaken or in contemplation under the 
regional arrangements or by regional agencies referred to in Article 62. 
It places a definite obligation upon Members and upon regional agencies. 
Such a provision would seem to be necessary to an effective control by 
the Security Council of the regional arrangements and agencies here 
referred to. 

1 UNCIO, Term s of Reference of Committee III/4, Doc 269, III/4/5, p 1 a. 



CHAPTER IX 


INTERNATIONAL ECONOMIC AND SOCIAL 
COOPERATION 

Article 55 

With a view to the creation of conditions of stability and well-being 
which are necessaxy for peaceful and friendly relations among nations 
based on respect for the principle of equal rights and self-determination 
of peoples, the United Nations shall promote: 

a . higher standards of living, full employment, and conditions of 
economic and social progress and development; 

b. solutions of international economic, social, health, and related 
problems; and international cultural and educational cooperation; and 

c. universal respect for, and observance of, human rights and funda- 
mental freedoms for all without distinction as to race, sex, language, or 
religion. 

Relations of Economic and Social to Political Provisions of Charier . A 
question of basic importance is whether or not an organization estab- 
lished primarily for the maintenance of international peace and security 
should be limited to this function to the exclusion of other functions 
having to do with the promotion of economic and social well-being and 
respect for human rights. The decision embodied in the Dumbarton 
Oaks Proposals was to make the proposed international organization 
general, not only from the point ol view of its membership but also from 
the point of view of its functions. It was agreed that any organization, 
established primarily for the purpose of maintaining international peace 
and security, must concern itself with the establishment of those condi- 
tions — economic, social and intellectual — which are necessary to the 
existence of a viable peace. In the absence of such conditions peace and 
security become precarious things, maintained only by the force which 
those possessing a selfish interest in the preservation of the status quo 
may be prepared to use. 

It is significant that in the setting up of the League system at the 
conclusion of World War I a similar question arose and was answered 
in like manner. Part XIII of the Treaty of Versailles, the Constitution 
of the International Labor Organization, expressly asserted the depend- 
ence of international peace on social justice and provided for organized 
international cooperation with a view to the improvement of the condi- 
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tions of labor. 1 The Preamble and Article 23 of the Covenant, while 
not containing nearly as detailed or carefully thought out provisions 
regarding economic and social cooperation as the pertinent Articles of 
the Charter, nevertheless recognized the need of cooperative action 
along these lines as part of any effective program for maintaining peace 
and provided the basis for the extensive work done by the League in 
the field of social and humanitarian activities, work which was to prove 
in the long run the most valuable part of the Leagued achievement. 2 * * * * * 

Certain provisions of the Preamble of the Charter and of Chapters I 
and IV, and more particularly the provisions of Chapters IX and X, 
give expression to this basic idea of the interdependence of international 
peace and security and conditions of economic and social well-being 
and human freedom. The provisions of Chapters IX and X provide 
the implementation of the objectives stated in Article 1, paragraph 3. 
In the Article now under consideration the interrelation among the 
objectives of the Organization is emphasized. It is stated that with a 
view to the creation of conditions of stability and well-being which are 
necessary for peaceful and 11 friendly relations among nations based on 
respect for the principle of equal rights and self-determination of 
peoples,” the United Nations shall promote certain enumerated objec- 
tives. The words in quotes are taken verbatim from paragraph 2 of 
Article I; “peaceful . . . relations” expresses the general idea of para- 
graph 1 ; and the detailed objectives constitute a particularization of the 
broad purposes stated in paragraph 3. 

Scope of Organization's Authority. The Article uses the word “pro- 
mote” whereas the 1 Dumbarton Oaks Proposals 8 employed a somewhat 
more cautious phraseology using the word “promote” in connection 
with “respect for fundamental rights and freedoms” but otherwise 
using the words “facilitate solutions of international . . . problems ” 
The discussions at the United Nations Conference made it clear that 
there were two dominant interests which were sometimes in conflict 
On the one hand, there was a general desire to make the organization 
an effective agency for achieving international cooperative action in 
dealing with certain specified matters in the attainment of declared 
purposes. On the other hand, there were some delegations which were 
obviously concerned lest the words used would provide the basis for 
intervention by the Organization in affairs regarded by them as being 
essentially within the domestic jurisdiction of a state. 

1 See Wilson, Francis G., Labor in the League System , Stanford Univ., Calif., 

Stanford Univ. Press, 1934 

* See McClure, Wallace, World Prosperity as Sought through the Economic Work of 

the League of Nations , N Y , Macmillan, 1933; League of Nations Secretariat, Ten 

Years of World Cooperation , Geneva, 1930; Myers, Denys P , Handbook of the League 

qf Nations , Boston, World Peace Foundation, 1935, p 135-220 

8 Chapter IX, Section A, paragraph 1, see this volume, p. 316. 
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The statement of purpose contained in Chapter IX, Section A, para- 
graph 1, of the Dumbarton Oaks Proposal was substantially revised at 
San Francisco, not only in the manner indicated above, but also by a 
revision, which was more than a rephrasing, of the specific purposes 
to be promoted. To remove any misgivings that might exist that this 
revised statement would permit interference in the domestic affairs of 
any Member, the technical committee dealing with economic and social 
cooperation (Committee II/3) agreed to include in its report the follow- 
ing statement: 

The members of Committee 3 of Commission II are in full agreement that 
nothing contained in Chapter IX (Chapters IX and X of the Charter) can be 
construed as giving authority to the Organization to intervene in the domestic 
affairs of member states. 1 

Objectives. The objectives enumerated in Article 55 under a are in 
general self-explanatory. There was considerable discussion of the term 
“full employment” at the Conference. The drafting subcommittee of 
Committee II/3 originally recommended the use of the words “high 
and stable levels of employment ” These words were defended as being 
more realistic and as establishing a goal capable of realization in fact. 
It was decided, however, by vote of the Committee that the words 
“full employment” should be used 2 since they had come to be widely 
accepted as defining the desired goal and since they did not imply a 
willingness to accept in advance the idea that a substantial amount of 
unemployment is inevitable. 

The objectives listed under b represent a refinement of the provisions 
of the Dumbarton Oaks Proposals. While it probably would be agreed 
that “economic, social and other humanitarian” problems included 
“cultural,” “health,” and “education,” it was thought better to have 
a more detailed enumeration. It was made clear in the course of Com- 
mittee discussion that the word “economic” was to be interpreted to 
include, for instance, international trade, finance, communications and 
transport, and post-war economic reconstruction. It was also agreed 
that under the head of economic problems should be included the inter- 
national problems of access to raw materials and capital goods. The 
Committee also made it clear that it interpreted the words under b 
to include international cooperation in the control of traffic in, and the 
suppression of the abuse of, opium and dangerous drugs. 8 

The objectives under c were taken over from the Dumbarton Oaks 
Proposals with two changes. One was the addition of the words “for 

1 UNCIO, Report of the Rapporteur of Committee II /S, Doc 861, II/3/55 (1), p. 3-4. 

* Ibtd. f Summary Report of Seventh Meeting of Committee II /8, May 16, 1945, 
Doc. 381, II/3/16, p. 1-2. 

1 Ibid , Report of Rapporteur of Committee II IS, Doc 861, 11/3/55(1), p. 3; 
Revised, Report of the Rapporteur of Commission II to the Plenary Session, Doc. 1180, 
11/18(1), p 4 
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all without distinction as to race, sex, language or religion.” This was 
one of the proposals of the Sponsoring Governments, and its adoption 
had the effect of defining more explicitly the application of the principle. 
The other change consisted of the insertion of the words “and observ- 
ance of.” This was thought by some to strengthen the statement by 
making it clear that something more than formal respect for the rights 
and freedoms in question is demanded; the actual observance of these 
rights and freedoms is also sought. 


Article 56 

All Members pledge themselves to take joint and separate action in 
cooperation with the Organization for the achievement of the purposes 
set forth in Article 55. 

The Dumbarton Oaks Proposals contained no such pledge. Appar- 
ently it was to bo assumed that the commitment of the Organization 
contained in the statement of purposes was enough. Some of the govern- 
ments represented at San Francisco felt, however, that a more specific 
commitment was necessary to reenforce the statement of purposes and 
to make it clear that the Members obligated themselves to take indi- 
vidually the action necessary to make the cooperation effective. The 
original text proposed by the drafting subcommittee of Committee II/3 
read as follows: 

All Members pledge themselves to take separate and joint action and to 
cooperate with the Organization and with each other to achieve these purposes. 1 

The United States Delegate reserved her position on the question of 
phraseology and the matter was referred back to the subcommittee for 
reconsideration. The subcommittee then recommended the following 
phraseology: 

All Members undertake to cooperate jointly and severally with the Organiza- 
tion for the achievement of these purposes. 2 * * * * 

Several delegates objected to this phraseology on the ground that it 
did not contain the threefold pledge which the Committee had in prin- 
ciple approved, i.e. the pledge to take separate action, to take joint 
action, and to cooperate with the Organization 8 It was voted to refer 
the matter back a second time to the drafting subcommittee. The phrase- 

1 Ibid., Summary Report of Twelfth Meeting of Committee II /S, May 2 6 ', 1945, 

Doc. 699, II/3/31, p 1 

* Ibid., Summary Report of the Fourteenth Meeting of Committee II /S, May 29, 1945, 

Doc. 684, II/3/38, p 4 

1 Ibid , Summary Report of Fifteenth Meeting of Committee II IS, May SO, 1945, 

Doc. 699, II/3/40, p. 1-3. 
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ology which the subcommittee recommended the third time was found 
acceptable. 1 

From this abbreviated account of the history of the Article, it is clear 
that two opposing points of view were pressed at San Francisco. One 
was that each Member should pledge itself to take independent, separate 
national action to achieve the purposes set forth in Article 55. This 
was the view of the Australian Delegation, for example, and found 
expression in a proposed amendment which perhaps was the original 
inspiration of this Article. On the other hand, there was the view that 
such a pledge of separate national action went beyond the proper scope of 
the Charter which was concerned with encouraging international 
cooperation, and perhaps even infringed upon the domestic juris- 
diction of Member States. This apparently was the view of the 
American Delegation. 

The phraseology finally agreed to was a compromise and like most 
compromises is capable of more than one interpretation. The question 
arises with respect to the significance of the qualifying words. “In coop- 
eration with the Organization” presumably refers to the Organization 
as a separate entity functioning through the appropriate organs, and 
not to its individual Members; otherwise “joint and separate action 
in cooperation with the Organization” becomes meaningless. If this 
is the proper interpretation, it would then appear that Members pledge 
themselves to cooperate with each other, and also to take joint and 
separate action along the lines of the recommendations of the organs 
of the United Nations Organization with a view to achieving the pur- 
poses in question. It does not make these recommendations binding 
but it does require that Member States should take a cooperative atti- 
tude toward them in their national action and in their relations with 
each other. Furthermore, if as the result of the initiative of the Organ- 
ization, multipartite agreements are drafted and signed, Members, 
if signatories, are pledged to take action, in accordance with their con- 
stitutional procedures, to complete ratification, and, once ratification 
has occurred, to enact legislation and take other measures necessary 
to give effect to the terms of the agreement. The International Labor 
Organization, for example, has experienced considerable difficulty in 
getting action under conventions once they have been adopted by the 
Conference, 2 and this pledge is no doubt intended to apply to a like 
situation. See Article 64 and comment, p. 217. 

1 Ibid., Summary Report of Seventeenth Meeting of Committee II /8, June 1 , 1945, 
Doc. 747, II/3/46, p 1. 

* See Tayler, William L , Federal States and Labor Treaties , N. Y , 1935; Report of 
the Committee of Experts on the Application of Conventions , London, July 27, 1945 
International Labor Conference , 27th Session, Paris, 1945, Report VI. Appendix, 
Montreal, Canada, 1945; see also annual Reports on the Application of Conventions 
(Article 22 of the Constitution), International Labor Office, Geneva and Montreal, 
1920-1945. 
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Article 67 

1. The various specialized agencies, established by intergovernmental 
agreement and having wide international responsibilities, as defined in 
their basic instruments, in economic, social, cultural, educational, health, 
and related fields, shall be brought into relationship with the United 
Nations in accordance with the provisions of Article 63. 

Basic Principles . In this paragraph we have recognition of two basic 
principles governing the United Nations approach to economic and 
social cooperation. These are (1) the principle that organization is to 
develop in response to functional need, without any attempt being made 
at one time to set up an organization which will be equipped to satisfy 
the many detailed needs that may arise; and (2) the principle that in 
the economic and social field the general international organization is 
to limit itself, so far as special-function organizations are concerned, to 
rendering assistance and coordinating their activities on the basis of 
agreements freely entered into on both sides. This permits the special- 
ized agencies a large measure of autonomy and results in a more decen- 
tralized system than was envisaged under the League Covenant. 1 

Agencies with Wide International Responsibilities What are the 
“various specialized agencies, established by intergovernmental agree- 
ment and having wide international responsibilities” to which the pro- 
visions of this article apply? There would appear to be agencies estab- 
lished by intergovernmental agreement which, because of the fact 
that their international responsibilities are not wide, are not covered 
by the provisions of this Article. In Observations on Relationships with 
Specialized Agencies , prepared by the Executive Committee of the Pre- 
paratory Commission and recommended for transmission to the General 
Assembly, the distinction is made between an “intergovernmental 
agency,” the term used to describe any agency established by inter- 
governmental agreement whether it is to be brought into relationship 
with the United Nations Organization or not, and a “specialized agency,” 
the term used to describe the particular type of intergovernmental 
agency coming within the definition of Article 57, that is, having wide 
international responsibilities as defined in its basic instrument. 2 Clearly, 
such recently established organizations as the United Nations Food 
and Agriculture Organization and the United Nations Educational, 
Scientific, and Cultural Organization are to be regarded as having “wide 
responsibilities” under the terms of this Article. The same can certainly 
be said of the International Labor Organization, established at the 

1 On advantages of such functional decentralization, see Mitrany, David, A Work- 
ing Peace System , N. Y , Oxford Univ. Press, Post-War Problems, 1943, 56 p. 

* Report by the Executive Committee to the Preparatory Commission of the United 
Nations , cited above, p 102, note. 
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end of World War I, evon though some opposition to bringing it into 
relationship with the United Nations Organization has arisen because 
of the basis of its organizational structure. On the other hand, there 
can be some question as to whether agencies such as the Universal Postal 
Union and the International Telegraphic Union are to be regarded as 
having “wide responsibilities” in the sense in which the words are 
here used. It would seem that in order for an agency to qualify as one 
having wide responsibilities it must have broader purposes and func- 
tions than the promotion of administrative cooperation within special 
technical fields such as postal communications, protection of industrial 
property, etc. Such an interpretation does not exclude, however, the 
possibility that the Orgamzation will make recommendations under 
its broad powers in the non-political field with a view to bringing these 
organizations into a closer relationship with the Organization. 

In its Observations on Relationships vnth Specialized Agencies above 
referred to, the Executive Committee of the Preparatory Commission 
commented as follows: 

There were a large number of independent bureaux and agencies functioning 
before the war, and it is thought that more suitable organizational arrangements 
could be made for the exercise of the functions hitherto entrusted to many of 
them. It may be desirable lor some to continue to function and to be brought 
into relationship with the United Nations. In a few cases, the process of merging 
pre-war agencies with newly established agencies is already taking place. The 
total number of older agencies should, however, be reduced and brought into a 
more rational and unified organizational structure. The following alternatives 
might be followed m achieving this end . 

(a) liquidation of the bureau or agency with a transfer of some or all of its 
functions to a specialized agency, 

( b ) liquidation of the agency and arrangements made for the exercise of its 
functions under appropriate commissions or committees within the United 
Nations; 

(c) merger with another intergovernmental agency. 1 

The term “wide international responsibilities” apparently has a geo- 
graphical connotation as well An agency which is purely regional in 
membership and in the scope of its responsibilities is not to be regarded 
as subject to the provisions of this Article, though not outside the 
possible scope of recommendations by the General Assembly and the 
Economic and Social Council This was the view taken in the Report 
of the Executive Committee to the Preparatory Commission. 2 

Nature and Scope of Obligation. This Article makes it mandatory upon 
the Organization and upon its Members to undertake to bring into 
relationship with it the various specialized agencies with wide inter- 
national responsibilities, to which reference is made This obligation 
applies not only to existing agencies but also to those which may be 
established in the future. It was stated in the Report of the Rapporteur 
i/Wd., p.102. 'Ibid. 
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of Committee II/3 at the United Nations Conference that the wording 
of this Article was not intended “to preclude the Economic and Social 
Council from negotiating at its discretion, subject to the approval of 
the General Assembly, agreements bringing other types of intergovern- 
mental agencies into relationship with the Organization.” 1 This, how- 
ever, is not an obligation but a discretionary power. As stated in the 
Observations , above quoted, “in addition to negotiating agreements with 
the specialized agencies which have wide international responsibilities, 
the Economic and Social Council may, at its discretion, negotiate agree- 
ments with such other intergovernmental agencies, including those of 
a regional character, as are not considered as being within the definition 
of Article 57, but which it is desirable to bring into relationship.” 2 

Specialized Agencies Established or m Process of Establishment . A 
number of specialized agencies, established by intergovernmental agree- 
ment and having wide international responsibilities as defined in their 
basic instruments have already been, or are in the process of being 
established. These include: 

(1) The International Labor Organization . This was established at 
the end of World War I under the terms of the treaties of peace as a part 
of the League system of international cooperation. The Constitution 8 
provided for the establishment of a permanent organization for the 
improvement of labor conditions throughout the world. The Organiza- 
tion consists of a General Conference, a Governing Body, and an Inter- 
national Labor Office. In the Governing Body and the General Con- 
ference, employers and employees are represented along with govern- 
ments. In many respects the International Labor Organization was 
tied into the League of Nations, notably by the provision that its 
expenses should be paid out of the general funds of the League. 

The United States, although never joining the League of Nations, 
became a Member of the International Labor Organization in 1934 by 
executive agreement. The Organization continued to function on a 
limited basis during the war. At the 26th meeting of the General Con- 
ference held at Philadelphia in 1 944, a Declaration of Aims and Purposes, 
known as the “Philadelphia Charter,” 4 was adopted which sets forth 
the broad purposes of the Organization for the future. Fifty-two states 
were members of the Organization as of November 1, 1945, including 40 
of the signatories of the United Nations Charter. 5 

1 UNCIO, Doc. 861, 11/3/55(1), p. 4. 

* Report by the Executive Committee to the Preparatory Commission of the United 
Nations, cited above, p. 102. 

* Part XIII of the Treaty of Versailles On organization and activities of the 

I L.O , see Wilson, cited above. 4 Department of State, BvUeHn, X, p. 482. 

6 The United Nations which are not members of the I.L.O. are the Soviet Union, 
the Ukranian S.S.R , the Byelorussian S S R., Paraguay, Nicaragua, Guatemala, 
El Salvador, Honduras, Saudi Arabia, Syria, Lebanon and the Philippine Com- 
monwealth 
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At the United Nations Conference, it was proposed that specific refer- 
ence should be made in the Charter to the International Labor Organiza- 
tion as the agency which would be primarily concerned with promoting 
“ improved labor standards, economic advancement and social security.” 1 
Committee II/3 voted, however, when it became obvious that there was 
strong opposition in certain quarters to such reference, to omit any such 
provision and even to omit a paragraph in the Draft Report of the Rap- 
porteur containing such a reference. 2 It was apparent, however, that, 
for the most part, the delegations at San Francisco were prepared to 
recognize the International Labor Organization as the agency primarily 
responsible for promoting improved labor standards. 

At the sixth meeting of Committee II/3 on May 15, 1945, the chair- 
man of the Governing Body of the International Labor Organization 
informed the Committee that the Governing Body had adopted unani- 
mously a statement affirming the desire of the International Labor 
Organization for association with the United Nations. He stated that 
the International Labor Organization needed enough freedom of action 
within the new framework to discharge its responsibilities and particu- 
larly to assure that the voice which the workers and employers exercised 
in world affairs through the Organization remained a real one. The 
Governing Body recognized, he said, that it would be necessary to alter 
the Constitution of the Organization in order to provide the necessary 
links with the United Nations, and was in course of examining the consti- 
tutional changes necessary to enable it to do its own work better. 8 

At the 27th Session of the International Labor Conference, held at 
Paris, October 15-Novembcr 5, 1945, the pledge of cooperation with the 
United Nations Organization in pursuit of the objectives set forth in the 
Charter, the Constitution of the International Labor Organization and 
the Declaration of Philadelphia was reaffirmed. It was stated to be 
the desire of the I L.O. to enter into relations with the United Nations 
Organization on terms, to be determined by agreement, which would 
permit the I.L O. “in which the representatives of workers and employers 
enjoy equal status with those of governments” to cooperate fully for 
the attainment of these ends, while retaining the authority necessary 
for the discharge of its responsibilities under its Constitution and the 
Declaration of Philadelphia. The Governing Body was authorized to 
enter into such agreements with the appropriate authorities of the 
United Nations, subject to the approval of the Conference, as might be 
necessary or desirable for this purpose. An Instrument for the Amend- 

1 UNCIO, Proposed Amendments to the Dumbarton Oaks Proposals , Doc. 157, 
II/3/5, p. 10, 14. 

* Ibid., Draft Report of the Rapporteur of Committee II IS, Doc. 823, II/3/55, June 6, 
1945, p. 5; Summary Report of Twenty-first Meeting of Committee 1 1/8, June 8, 1945 y 
Doc. 876, II/3/58, p. 1-2. 

» Ibid., Doc. 346, II/3/13, p. 2 and Addendum, Doc. 804, II/3/12 (a). 
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ment of the Constitution of the International Labor Organization was 
adopted on November 5, 1 which, when "it enters into force, will have the 
effect of severing all relations with the League of Nations, 2 3 and placing 
the I.L.O. on an autonomous basis, with the authority to enter into 
such relations with the United Nations Organization as are envisaged 
in this and other articles of the Charter. A resolution was also adopted 
supporting close collaboration and exchange of information with other 
specialized agencies. 8 

(2) The United Nations Relief and Rehabilitation Administration. This 
organization was established under an agreement signed at Washington, 
November 9, 1943, 4 * and has the following purposes: (a) “to plan, coordi- 
nate, administer or arrange for the administration of measures for the 
relief of victims of war in any area under the control of any of the United 
Nations,” and “to facilitate in such areas, so far as necessary to the 
adequate provision of relief,” the production and transportation of 
necessary articles and the furnishing of necessary sendees; (6) “to for- 
mulate and recommend” measures for the coordination of purchasing, 
the use of ships, and other procurement activities for the above purposes; 
and (c) to study, formulate and recommend measures with respect to 
certain related matters. 

The organization functions through a Council, on w hich each member 
has a representative; a Central Committee; certain special committees; 
and a Director-General with staff. The organization has its own budget. 
By the very nature of its functions, it is not to be regarded as permanent 
in nature, but for the period of its existence its relations to other special- 
ized organizations and to the United Nations Organization will undoubt- 
edly be of the greatest importance, particularly w hen it comes to dealing 
with problems of reconstruction. Forty-four states are members of 
UNRRA, all Members of the United Nations Organization 

(3) The International Monetary Fund This organization is provided 
for under the terms of the Articles of Agreement of the International 
Monetary Fund, wilieh is Annex A of the Final Act of the United Nations 
Monetary and Financial Conference, held at Bretton Woods, July 1-22, 
1944. 6 * Forty-four states were signatories of the Final Act. By the terms 

1 International Labor Conference, 27th Session, Paris, 1945, Instrument for the 
Amendment of the Constitution of the I L O. adopted November 5, 1945, Pans 

* Ibid., Resolution Concerning the Relationship between the l.L.O. and the United 
Nations , Pans, 1945. 

3 Ibid., Resolution Concerning Reciprocal Relationship between the International 
Labor Organization and Other International Bodies, Pans, 1945. 

4 United States, Executive Agreement Senes 352, Washington, D. C., 1944, Depart- 
ment of State Publication 2075; Documents on American Foreign Relations, VI, 

1943-1944, p. 251. 

6 United Nations Monetary and Financial Conference, Bretton Woods, New Hamp- 

shire, July 1 to July 22, 1944, Final Act and Related Documents, Washington, D. C., 

1944, Department of State Publication 2187 (Conference Series 55), p. 28. 
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of Article XX, the Agreement was to enter into force when signed on 
behalf of governments having sixty-five percent of the total of the quotas 
set forth in Schedule A and when instruments of acceptance had been 
deposited on their behalf. The Agreement entered into force on Decem- 
ber 27, 1945, following the signature of the Agreement and the deposit 
of instruments of acceptance by 29 governments, signatories of the 
Bretton Woods Final Act, whose subscriptions to the Fund amounted 
to 65 percent of the total. The Soviet Union has not as yet signed the 
Agreement and deposited its instrument of acceptance. 

The principal purposes of the International Monetary Fund are: 
(1) “to promote international monetary cooperation through a perma- 
nent institution which provides the machinery for consultation and 
collaboration on international monetary problems ”; (2) “to facilitate 
the expansion and balanced growth of international trade”; (3) “to 
promote exchange stability, to maintain orderly exchange arrangements 
among members, and to avoid competitive exchange depreciation”; and 
(4) “to assist in the establishment of a multilateral system of payments in 
respect of current transactions between members and in the elimination of 
foreign exchange restrictions which hamper the growth of foreign trade.” 

Except where otherwise provided, operations on account of the Fund 
are to f>e limited to transactions for the purpose of supplying a member 
with currency of another member in exchange for gold or for the currency 
of the member desirmg to make the purchase. The extensive powers 
are to be exercised by a Board of Governors, upon which Members are 
to be equallj r represented; by the Executive Directors (not less than 12), 
to be appointed in such a way as to give the five Members with the 
largest quotas permanent representation ; and by a Managing Director 
and staff. Voting power is to be related to the size of the national quota. 

It is expressly provided that the Fund shall cooperate “within the 
terms of this Agreement with any general international organization 
and with public international organizations having specialized respon- 
sibilities in related fields.” 1 Any arrangement for cooperation involving 
a modification of the Agreement can be effected only after amendment 
of the Agreement according to the terms of Article XVII. 

(4) The International Bank for Reconstruction and Development . This 
is provided for under the terms of the Articles of Agreement constituting 
Annex B of the Bretton Woods Final Act, referred to above. 2 Forty-four 
states were signatories of the Final Act. By the terms of Article XI, 
the Agreement w*as to enter into force when it had been signed on behalf 
of governments whose minimum subscriptions comprised not less than 
sixty-five percent of the total subscriptions set forth in Schedule A and 
when instruments of acceptance had been deposited on their behalf. The 
Agreement entered into force on December 27, 1945, following the sig- 
1 Articles of Agreement, Article X, ibid , p 44. * Ibid,, p. 68. 
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nature of the Agreement and the deposit of instruments of acceptance 
by 29 governments, signatories of the Bretton Woods Final Act, whose 
subscriptions to the Fund amounted to 65 percent of the total. The 
Soviet Union has not as yet signed the Agreement and deposited its 
instrument of acceptance. 

The Bank will have the following primary purposes: (1) “to assist 
in the reconstruction and development of territories of members by 
facilitating the investment of capital for productive purposes”; (2) to 
promote private foreign investment, and, when private capital is not 
available for productive purposes on reasonable terms, to supplement 
private investments; and (3) “to promote the long-range balanced 
growth of international trade and the maintenance of equilibrium in 
balances of payments by encouraging international investment for the 
development of the productive resources of members.” The operations 
of the Bank are to consist of making or facilitating loans for the specified 
purposes under conditions set forth in the Articles of Agreement. The 
Bank is to perform its functions through a Board of Governors, on which 
each member state will be represented, with voting power largely 
determined by the number of sliares of stock held; the Executive Direc- 
tors, of whom five shall be appointed by the mcmljer states having the 
largest number of shares; and a President, to be selected by the Execu- 
tive Directors. Provision is made for an Advisory Council of not less 
than seven members, including representatives of industrial, commercial, 
agricultural and banking interests with as wide national representation 
as possible. 

The relationship of the Bank to other international organizations is 
governed by provisions identical with those already described in the case 
of the Fund. 1 In addition, however, it is provided that “in making 
decisions on applications for loans or guarantees relating to matters 
directly within the competence of any international organization of the 
types specified in the preceding paragraph and participated in primarily 
by members of the Bank, the Bank shall give consideration to the views 
and recommendations of such organization.” 2 

(5) The United Nations Food and Agriculture Organization. This 
Organization is provided for in the Constitution presented in the First 
Report of the Interim Commission on Food and Agriculture, published 
August 1, 1944.* The Interim Commission was established under agree- 
ment reached at the United Nations Conference on Food and Agricul- 
ture, held at Hot Springs, Virginia, May 3, 1943, 4 and was convened 
in Washington on July 15, 1943. Following acceptance by twenty of the 

1 Articles of Agreement, Article V, Section 8 Paragraph (a), ibid., p. 82. 

* Paragraph (b), ibid. 

tr8 * ^ e T }OT ^ t° the Government* of the United Nation* by the Interim Commission 
an Food and Agriculture, Washington, D. C., August 1, 1944, p. 41. 

* Department of State, Bulletin, VIII, p. 546. 
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states declared eligible for original membership, Members of the United 
Nations, the Constitution entered into force, and the Organization was 
formally established at a Conference convened in Quebec, October 16, 
1945, when delegates of 30 nations, including the United States, signed 
the Constitution. 1 

The Organization has as its purposes the raising of levels of nutrition 
and standards of living, the securing of improvements “in the efficiency 
of the production and distribution of all food and agricultural products,” 
and the bettering of the conditions of rural populations, “thus contribut- 
ing toward an expanding world economy.” The functions of the Organ- 
ization are to “collect, analyze, interpret and disseminate information 
relating to nutrition, food and agriculture”; to promote and, where 
appropriate, recommend national and international action with respect 
to research, the improvement of education and administration, the 
conservation of natural resources, the improvement of methods of 
processing, marketing and distribution, the provision of adequate 
agricultural credit, and the adoption of international policies with respect 
to agricultural commodity arrangements; and to furnish such technical 
assistance as governments may request. The Organization performs 
these functions through a Conference in which each member state has 
one representative; an Executive Committee, of nine to fifteen members, 
to be appointed by the Conference ; and a Director-General and staff. 

Article XII of the Constitution provides that the Conference may 
enter into agreements with the competent authorities of “other public 
international organizations with related responsibilities” defining “the 
distribution of responsibilities and the methods of cooperation.” More 
particularly, the Director-General may, subject to any decision of the 
Conference, “enter into agreements with other public organizations 
for the maintenance of common services, for common arrangements 
in regard to recruitment, training, conditions of service and other related 
matters, and for interchanges of staff.” Article XIII provides that the 
Organization shall “in accordance with the procedure provided for in 
the following paragraph, constitute a part of the general international 
organization to which may be entrusted the coordination of the activities 
of international organizations with specialized responsibilities.” The 
procedure prescribed is as follow’s: 

Arrangements for defining the relations between the Organization and any 
such general organisation shall be subject to the approval of the Conference. 
Notwithstanding the provisions of Article XX, such arrangements may, if 
approved by the Conference by a two-thirds majority of the votes cast, involve 
modification of the provisions of this Constitution. Provided that no such 
arrangements shall modify the purposes and limitations of the Organization as 
set forth in this Constitution. 

1 Ibid ., XIII, p. 619. The Soviet Union was not among the signatories and its 
representatives attended the conference as olwervers, ibid., p. 726. 
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(6) International Civil Aviation Organization . This Organization is 
provided for under the terms of the Convention on International Civil 
Aviation, constituting Appendix II of the Final Act of the International 
Civil Aviation Conference, held at Chicago, November 1 to December 7, 
1944. 1 The Convention was originally signed by representatives of 39 
states. Of these 7 are not Members of the United Nations Organization. 
Six Members of the United Nations Organization, including the Soviet 
Union, were not signatories. An Interim Agreement signed by the repre- 
sentatives of 41 states provided for a provisional international organiza- 
tion pending the entrance into force of the Convention. By the terms of 
Article 91 of the Convention it is to enter into force on the thirtieth day 
after the deposit of the twenty-sixth instrument of ratification. As of 
January 10, 1946, one state, Poland, had deposited its instrument of 
ratification of the Convention. 

The objectives of this Organization are set forth in some detail in 
the Convention and include, among others, the following: (1) to insure 
the “safe and orderly growth of international civil aviation throughout 
the world (2) to “encourage the development of airways, airports and 
air navigation facilities for international civil aviation (3) to meet 
world needs for safe, regular, efficient, and economical air transport; 
(4) and to promote generally the development of all aspects of inter- 
national air transport. The functions vested in the Organization with 
a view to the furtherance of these purposes include investigation and 
research, the collection and publication of information, reporting on 
infractions of the Convention, adoption of international standards and 
recommended practices, and the making of recommendatioas to Member 
States. Provision is made for an Assembly with equal representation and 
equal voting pow r er for all members; a Council composed of 21 mem- 
bers elected by the Assembly, with adequate representation of states im- 
portant for purposes of air transport and of the different geographic 
areas; an Air Navigation Commission; and a Secretariat. The functions 
of these organs are defined in some detail. The Assembly is to vote the 
budget and decide the apportionment of expenses. 

The Convention provides (Article 64) that the Organization may, 
“with respect to air matters within its competence directly affecting 
world security, by vote of the Assembly enter into appropriate arrange- 
ments with any general organization set up by the nations of the world 
to preserve peace.” The Council, under the terms of Article 65, “may 
enter into agreements with other international bodies for the main- 
tenance of common services and for common arrangements concerning 
personnel and, with the approval of the Assembly, may enter into such 
other arrangements as may facilitate the work of the Organization.” 

1 International Civil Aviation Conference , Chicago, Illinois , November t to December 7, 
I944t Final Act and Related Documents, Washington, D. C., 1945, l>epartment of 
State Publication 2282 (Conference Serien 64), p. 59. 
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(7) The United Nations Educational , Scientific , and Cultural Organiza- 
tion was provided for under the torms of an instrument signed at London 
on November 16, 1945, by representatives of 44 of the United Nations. 1 
Article XV of the Constitution provides that it shall come into force 
when accepted by twenty of its signatories. A decision was taken at the 
Conference to establish the seat of the Organization in Paris, subject 
to the right of the General Conference to take a new decision by a two- 
thirds vote. 

In the Preamble the Governments of the states parties to the Consti- 
tution “on behalf of their peoples” declare “that since wars begin in the 
minds of men it is in the minds of men that the defenses of peace must 
be constructed” and “that a peace based exclusively upon the political 
and economic arrangements of Governments would not be a peace which 
could secure the unanimous, lasting and sincere support of the peoples 
of the world and that the peace must, therefore, be founded, if it is 
not to fail, upon the intellectual and moral solidarity of mankind.” For 
these and other stated reasons, the states parties to the Constitution, 
“believing in full and equal opportunities for education for all in the 
unrestricted pursuit of objective truth and in the free exchange of ideas 
and knowledge,” declare themselves “agreed and determined to develop 
and to increase the means of communication between their peoples and 
to employ these means for the purposes of mutual understanding and 
a truer and more perfect knowledge of each other’s lives.” 

In Article I of the Constitution the purpose of the Organization is 
stated to be “ to contribute to peace and security by promoting collabora- 
tion among the nations through education, science and culture in order 
to further universal respect for justice, for the rule of law and for the 
human rights and fundamental freedoms which are affirmed for the 
peoples of the world without distinction of race, sex, language or religion 
by the Charter of the United Nations.” 

To realize this purpose, the Organization is to have the following 
functions: 

(1) To “collaborate in the work of advancing the mutual knowledge 
and understanding of peoples through all means of mass communication 
and to tliat end recommend such international agreements as may be 
necessary to promote the free flow of ideas by word and image”; 

(2) To encourage popular education and the spread of culture by 
collaborating with members “at their request” in the development of 
educational activities, by collaboration to advance the ideal of equality 
of educational opportunity, and by suggesting educational methods 
best suited to prepare children for the responsibilities of freedom; 

(3) To “maintain, increase and diffuse knowledge” by assuring the 
conservation and protection of the world’s cultural inheritance, and by 


1 For text of Final Act, see Department of State, Bulletin , XIII, p. 801 
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“encouraging cooperation among the nations in all branches of intellectual 
activity,” including the international exchange of persons active in the 
fields of education, science and culture, and the exchange of publications, 
objects of artistic and scientific interest, and other materials of informa- 
tion, and by initiating methods of international cooperation calculated 
to give the people of all countries access to the printed and published 
materials produced by any of them. 

Membership in the United Nations Organization carries with it the 
right to membership in the United Nations Educational, Scientific, and 
Cultural Organization. States which are not Members of the first may 
be admitted to the latter upon the recommendation of the Executive 
Board by a two-thirds vote of the General Conference. The functions 
of the Organization are to be performed by the General Conference, in 
which each Member is to be equally represented, the Executive Board, 
and the Director-General and his staff. 

The Organization is to be brought into relationship with the United 
Nations Organization by an agreement made in accordance with the 
terms of Article 63 of the Charter. This agreement is to lx* subject to 
the approval of the General Conference of UNESCO. It is stated that 
the agreement shall provide for effective cooperation between the two 
Organizations in the pursuit of common purposes and “at the same time 
shall recognize the autonomy of this Organization within the fields of its 
competence as defined in this Constitution.” It is Kjiecifically stated 
that the agreement may provide, among other things, for the approval 
of the budget of the Organization by the General Assembly of the United 
Nations. 

Article XI of the Constitution authorizes the Organization to cooper- 
ate with other specialized intergovernmental organizations and agencies 
whose interests and activities are related to its purposes. To this end, 
the Director-General, acting under the general authority of the Execu- 
tive Board, may establish effective working relationships with such 
organizations and agencies. Any formal arrangements are to be subject 
to the approval of the Executive Board. 

Other Organizations . Tins list includes only those specialized organiza- 
tions for the establishment of which agreements have been made, with 
one exception, during or since World War II. It does not include organi- 
zations (except for the I.L.O.) which were set up in the interwar period 
either as parts of the League system or to achieve certain of its purposes, 
and which in some cases will undoubtedly continue. Nor does it include 
organizations which in all likelihood will be provided for in agreements 
to come. In the course of the committee discussions at San Francisco, 
the United States expressed the hope, in which it was supported by the 
Canadian, Chinese, and Indian Delegates, that existing agencies intrusted 
with the supervision over existing or future agreements with regard to 
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the control of the legitimate traffic in opium and other dangerous drugs 
and the suppression of the illicit traffic in and abuse of such drugs would 
be regarded as autonomous agencies to be brought into relationship with 
the United Nations. 1 No decision was taken at the United Nations 
Conference with respect to the continuation of the technical organiza- 
tions of the League, such as the Economic and Financial Organization, 
the Health Organization, 3 and the Communications and Transit Organ- 
ization. 8 This whole question was referred to the Preparatory Commis- 
sion for recommendations. Furthermore, additional specialized agencies 
will undoubtedly be established, either to replace organizations which 
are allowed to pass from the picture, or to meet new needs. There 
appears, for example, to be good ground for believing that an interna- 
tional trade organization will be established to deal with matters of 
commercial policy and the regulation of international trade practices. 

2. Such agencies thus brought into relationship with the United 
Nations are hereinafter referred to as specialized agencies. 

This paragraph seems to assume that all the “specialized agencies ,, 
referred to in paragraph 1 of Article 57 will be brought into relationship 
with the United Nations in the manner described in Article 63. That 
clearly is the intention of Article 57 since, as we have seen, it is a definite 
obligation of Members to see that the agreements referred to in Article 63 
are entered into. 

Article 68 

The Organization shall make recommendations for the coordination 
of the policies and activities of the specialized agencies. 

The substance of this Article appeared in the Dumbarton Oaks Pro- 
posals as paragraph 7 of Chapter V, Section B, dealing with the functions 
and powers of the General Assembly. Its present form and position 
in the Charter resulted from a considerable rearrangement by the Coordi- 
nation Committee of the draft recommended by Committee II/3. As 

1 UNCIO, Summary Report of the Nineteenth Meeting of Committee II /8, June 4t 
1945, Dor 780, 11/3/53, p 4. 

a There wan general support at the United Nations Conference for an international 
health organization but it was not thought to be the proper function of the Conference 
to provide for such an organization, either by taking over the League of Nations 
Health Organization or by creating an entirely new organization. Ibid., Summary 
Report of the Thirteenth Meeting of Committee 11/8, May 88, 1945, Doc. 658, 11/3/36, 

p. 1. 

1 By an agreement between the United States and other powers, signed at London 
on May 8, 1945, there was established the European Central Inland Transport Organi- 
sation, which will serve as a coordinating and consultative organ. “The Organisation 
shall cooperate as may be required with the appropriate authorities and agencies of 
any one or more of the United Nations and with international organisations’' (Article 
VII, par. 19). United States, Executive Agreement Series 458, Washington, D. C., 194-5. 
Department of State Publication 2387. 
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the result of the changes made, the original proposal has not been altered 
except in form. Since, by the terms of Article 60, it is the General 
Assembly in which is vested original responsibility for the discharge of 
the functions of the Organization, it is the General Assembly which 
will have the responsibility for making the recommendations here 
referred to. However, the Economic and Social Council, acting under 
Article 63, paragraph 2, may also make such recommendations, but 
will do so “under the authority of the General Assembly.” 1 

The “specialized agencies” referred to in this Article are those which 
have been brought into relationship with the United Nations according 
to the terms of Article 63. 

It is to be noted that the authority of the Organization to coordinate 
the policies and activities of the specialized agencies is limited to the' 
making of recommendations. These will undoubtedly have great weight , 
since the governments represented in the specialized agencies will for 
the most part be the same governments that are represented in the 
General Assembly of the United Nations. However, differences in the 
voting rules of the various organs of the Organizations and of the special- 
ized agencies may create difficulties in this connection. 

The provisions of this Article are sufficiently general to cover the 
matter of budgetary control. This Ls specifically dealt with, however, 
in another part of the Charter, Article 17, paragraph 3. Sec comment on 
Article 17, paragraph 3, and Article 63, paragraph 1. 

Article 69 

The Organization shall, where appropriate, initiate negotiations among 
the states concerned for the creation of any new specialized agencies 
required for the accomplishment of the purposes set forth in Article 66. 

A basic assumption of the Charter system, as we have already seen, 
is that the needs of international cooperation for special purposes .should 
be met as those needs arise by agreement of the interested parties. 
Certain of these needs have already been met. Others an 1 in the process 
of being met. Considerable areas remain where the establishment of 
specialized agencies will probably be needed. Under the terms of the 
Charter, the Members of the United Nations recognize the* need of coop- 
erative action in these fields, and pledge themselves to take joint action 
to achieve specified purposes. It is to be assumed, then, that on the 
initiative of the Members themselves, and even of non-memlx*rs, new 
specialized agencies required for the accomplishment of the purposes 
set forth in Article 55 will be created. In addition, however, the Organ- 
. ization itself, acting through the General Assembly and the Economic 


1 Charter of the United Nation a, Article 60. 
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and Social Council, is given the function of initiating negotiations among 
the states concerned with a view to the creation of such agencies. The 
specific powers necessary to the performance of this function are con- 
ferred upon the General Assembly by Articles 10 and 13 and upon the 
Economic and Social Council by Article 62. 

At San Francisco, there were numerous proposals for the establish- 
ment of specialized agencies, such as an international health agency 
(proposed by the Brazilian Delegation), an International Organization 
for Cultural Cooperation (proposed by the French Delegation), an Inter- 
national Institute for Educational, Social, Cultural, and Intellectual 
Cooperation (proposed by the Venezuelan Delegation), and an Inter- 
national Office of Migration (proposed by the Panamanian Delegation). 
The French Delegation pressed with particular earnestness for the 
setting up of an international organization to deal with problems of 
equal access to raw materials and capital goods. The technical com- 
mittee 1 decided, however, that there should be no mention in the Charter 
of the creation of any particular specialized organization. It was thought 
that it would be misleading to mention one or two fields without men- 
tioning others, and that it would be better to leave tiic w'hole matter to 
the informed judgment of the General Assembly and the Economic and 
Social Council 1 

In its Observations on Relationships with Specialized Agencies , the 
Executive Committee of the Preparatory Commission suggested the 
following alternatives as being available under the Charter for develop- 
ing international coofx'ration and agencies in fields where these are not 
as yet adequate for the attainment of the purposes of the Organization: 

(а) the initiation of negotiations among the states concerned for the creation 
of a new specialized agency, in accordance with Article 59 of the Charter; 

(б) the establishment of u commission or committee by the Economic and 
Social Council (under Article 68); 

(r) the creation of a sulisidiary organ by the General Assembly, in accordance 
with Article 22 of the Clmrter; 

(d) a recommendation by the Economic and Social Council to an existing 
specialized or other intergovernmental agency to undertake additional functions 
(under Article 62) * 


Article 60 

Responsibility for the discharge of Hit functions of the Organization 
set forth in this Chapter shall be vested in the General Assembly and, 
under the authority of die General Assembly, in die Economic and Sodal 
Council, which shall have for this purpose the powers set forth in 
Chapter X. 

1 UNCIO, Report of the Rapporteur of Committee ///.*, Doc. 861, II/3/55 (1), p. 5 

1 Report by the Executive Committee to the Preparatory Commieekn of the Untied 
Natione, cited above, p 102 
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In the previous Articles of this Chapter, functions of the United 
Nations in respect to international economic and social cooperation are 
defined. Article 60 lays down the principle that responsibility for the 
discharge of these functions is vested in the General Assembly and, under 
its authority, in the Economic and Social Council. Thus while the 
Security Council is made primarily, not exclusively, responsible for the 
maintenance of international peace and security, it is the General 
Assembly which is made responsible for the promotion of human welfare 
and freedom. This Article, together with Articles 10, 13 and 14, provides 
the basis for the expectations of many that the General Assembly will 
become in time the dominant agency of the United Nations, since in the 
years to come, as political conditions become more stable, people are 
bound to be primarily concerned with matters of human freedom and 
welfare. 

Under the Covenant of the League, the Council was not excluded from 
directly concerning itself with matters in this field. Under the Charter, 
however, the function of the Security Council is restricted to peace and 
security matters. The Economic and Social Council in which is vested 
the exercise of executive powers and functions in this field is to act 
“under the authority of the General Assembly.” 

The provision for a separate Economic and Social Council represents 
an important departure by the Charter from the League system. 1 The 
Covenant provided for one Council with broad powers w'hich became 
differentiated in practice from those of the Assembly in such a manner 
that the Council became in a sense the “executive” organ of the League 
while the Assembly was the “legislative” body. One result of this 
arrangement was that since the Great Powers insisted on permanent 
representation on the Council, largely because of its political functions, 
they also acquired a privileged position when that organ was dealing 
with social and economic affairs. This dominance of the Council by the 
Great Powers was thought by many to constitute a drag on the economic 
and social w r ork of the League. Furthermore, since the Council w r as 
primarily a political organ, its exercise of economic and social functions 
was open to the objection that its members allow r ed political considera- 
tions to influence them unduly when the Council was called upon to deal 
with economic and social problems. 

Following the collapse of the League security system and the progres- 
sive deterioration of the international political situation in the years 
1936 to 1939, an attempt was made to salvage the League as an agency 
for economic and social cooperation by establishing a separate economic 
and social organization within the League framew r ork. The so-called 

1 For discussion of the Economic and Social Council, particularly its place in inter- 
national economic cooperation, see Finer, Herman, The United Nations Economic 
and Social Council , Boston, World Peace Foundation, 1945. 
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Bruce Committee, appointed by the Council on May 27, 1939, issued 
a report on August 22 of that year 1 in which after reviewing the nature 
and extent of the economic and social work of the League, it recom- 
mended that the Assembly should set up a new organ to be known as 
the Central Committee for Economic and Social Questions, to which 
would be entrusted the direction and supervision of the work of the 
League Committees dealing with economic and social questions. It 
was proposed that this Committee should consist of the representatives 
of twenty-four states chosen by the Assembly and that eight unofficial 
members should be co-opted on the ground of their special competence 
and authority. This report was adopted by the Assembly but never put 
into effect. 2 

On the basis of League experience up to that time, the Bruce Com- 
mittee concluded that the establishment of such a Central Committee 
on Economic and Social Questions, distinct from the Council, would 
increase the efficiency of the League’s work in the social and economic 
field, and, in particular, would bring this part of the League’s work 
under the supervision of an agency “ which should be both effective 
and representative,” would provide more effective coordination of the 
activities of the different specialized organizations in the field, would 
“add fresh vigor and efficiency” to the work through increasing public 
knowledge of it and making it the primary interest of the directing 
organ, and would give non-member states the opportunity of the fullest 
cooj)eration in the work “as well as in its direction and supervision.” 
It is obvious of course that not all of these considerations are equally 
valid today but certain of them were undoubtedly influential in leading 
to the establishment of a separate Economic and Social Council. 

1 Special Supplement to the Monthly Summary of the League of Nations , August 
1939; also published as League of Nations Document 1939. General 3, N. Y , 
Columbia Univ. Press, agents 

* The decision in 1940 to send part of the Economic, Financial and Transit Depart- 
ments on mission to Princeton, N. J. for the duration of the war greatly facilitated 
the research and publication program on post-war problems and policies in these fields. 
The activities are carried on by a Director and twelve officials, assisted by a staff of 
economists and statisticians, and secretarial assistants. Besides the work at Prince- 
ton, twelve officials of the Economic Intelligence Service are pursuing, in Geneva, 
publication of statistical bulletins and yearbooks. 
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THE ECONOMIC AND SOCIAL COUNCIL 
Composition 
Article 61 

1. The Economic and Social Council shall consist of eighteen Mem- 
bers of the United Nations elected by the General Assembly. 

The provisions of this Article should be compared with Article 23 
defining the composition of the Security Council. From this comparison 
it will be seen that whereas in the Security Council, by the explicit pro- 
visions of the Charter, the Great Powers are given a privileged position, 
in the case of the Economic and Social Council there is no special pro- 
vision assuring Great Powers membership. This represents an advance 
over the League system from the point of view of the application of the 
principle of equality since under the Covenant of the League the Council, 
which performed functions of a character comparable to those conferred 
upon the Economic and Social Council, was constituted in such a way 
as to give the great powers permanent membership. As has been 
explained in the comment on Article 60, one reason w hy the proposal 
to establish a separate Economic and Social Council met with such 
wide support was that it made possible the application of the principle 
of equality of representation to the composition of the council dealing 
with economic and social matters. 

This paragraph provides that the members of the Economic and 
Social Council shall be elected by the General Assembly. Not only 
are there no provisions assuring membership to particular states but 
also there are no criteria incorporated in the Charter for the guidance 
of the General Assembly which might be expected to have the effect 
of assuring certain states meml)crs>hip in the Council. In the Consti- 
tution of the International Labor Organization there is the provision 
that eight of the government representatives on the Governing Body 
shall be appointed by the Member States of chief industrial importance. 
At San Francisco a proposal was made by the Canadian and French 
Delegations which was intended to assure Members of chief industrial 
importance membership in the Council. These proposals were with- 
drawn, however, when it became char that the prevailing view of the 
delegations was that no such formal discrimination should lie established 1 

1 UNCIO, Summary of Report of Ninth MeetinQ of Committee 11/8. May 21, 1945, 
Doc. 493, IT/3/21, p 2. 
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It was the view of the technical committee, accepted by the Confer- 
ence, that the General Assembly should be left absolutely free in the 
election of members of the Council. It was, however, assumed in the 
course of discussion that industrially important states would naturally 
l>e elected to membership, and, since members of the Council are declared 
eligible for immediate re-election, the same result in fact can be achieved 
as if certain members were given permanent membership. In principle, 
however, the freedom of action of the General Assembly is safeguarded. 

2. Subject to the provisions of paragraph 3, six members of the 
Economic and Social Council shall be elected each year for a term of 
three years. A retiring member shall be eligible for immediate re- 
election. 

The Dumbarton Oaks Proposals provided for three-year terms with- 
out any provision, however, for overlapping of membership. It was felt 
at San Francisco that it was desirable to have some assurance of con- 
tinuity of membership, other than that contained in the provision per- 
mitting rc'-elc'ction. See comment above on additional significance of 
provision permitting re-election of a member whose term is expiring. 

3. At the first election, eighteen members of the Economic and Social 
Council shall be chosen. The term of office of six members so chosen 
shall expire at the end of one year, and of six other members at the end 
of two years, in accordance with arrangements made by the General 
Assembly. 

In order to cany out the principle of rotation it was necessary, of 
course 4 , to decide upon some mechanism by which the members of the 
Council after the initial elections might tie placed in the three categories. 
Consideration was given to a plan whereby originally there would be 
tlm'o classes of memliers, to tie elected for terms of one, two and three 
years respectively . It was considered desirable, however, that initially 
all memliers should be elected without designation as to whether their 
terms wen' to run for one, two or three years, and that subsequently 
arrangement would lie made to divide the members elected into the 
thr<M' categories The drafting subcommittee of Committee II/3 pro- 
posed that this determination should be made by drawing lots. It was 
finally decided, however, that the specific plan to be followed should 
be determined In the General Assembly. 

4. Each member of the Economic and Social Council shall have one 
representative. 

This accords with the rule of Article 23, paragraph 3, applying to 
the Security Council and that of Article 86, paragraph 2, applying to 
the Trusteeship Council. 
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Functions and Powers 
Article 62 

1. The Economic and Social Council may make or initiate studies and 
reports with respect to international economic, social, cultural, educa- 
tional, health, and related matters and may make recommendations 
with respect to any such matters to the General Assembly, to the Mem- 
bers of tfie United Nations, and to the specialized agencies concerned. 

The provisions of this Article and of the following Articles relating 
to the functions and powers of the Economic and Social Council con- 
stitute considerable elaboration of the comparable provisions of the 
Dumbarton Oaks Proposals. Members of Committee II/3 of the United 
Nations Conference at San Francisco were in agreement in seeking to 
strengthen the provisions of the Charter for economic and social coop- 
eration, and particularly to strengthen the position of the Economic 
and Social Council, by introducing a much more detailed and, in some 
respects, more comprehensive definition of the functions and powers of 
that body. 

This particular paragraph is a case in point Under the terms of 
paragraph lb of Chapter IX, Section C, of the Dumbarton Oaks Pro- 
posals the Economic and Social Council was to be empowered “to make 
recommendations, on its own initiative, with respect to international 
economic, social and other humanitarian matters.” At San Francisco 
this provision was expanded in throe respects. In the first place the 
Council is specifically empowered to “make or initiate studies and 
reports” with respect to such matters It was felt that this specific 
grant of authority was needed to provide an adequate basis for the power 
to make recommendations although it might clearly be argued that it 
was implied in the power to make recommendations. This power to 
make and initiate studies and reports was used extensively by the organs 
of the League of Nations to provide important factual material which 
was available to League organs and to Members. 

In the second place, the Article specifies in greater detail the matters 
with regard to which the Economic and Social Council may make or 
initiate studies and reports and make recommendations. The words 
“cultural,” “educational” and “health” were inserted to cover specif- 
ically matters which were perhaps covered by implication by the more 
general phraseology of the Dumbarton Oaks Proposals, but the delegates 
at San Francisco were insistent that they should be included to avoid any 
possibility of doubt. This elaboration was in line with changes made 
in other Articles of the Charter, notably Article 1, paragraph 3, and 
Article 13, paragraph 1. 

In the third place, this paragraph makes it clear that the recommenda- 
tions to be made by the Economic and Social Council may be directed 
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to the General Assembly, to the Members of the United Nations, or 
to the specialized agencies concerned. Since the Economic and Social 
Council functions under the authority of the General Assembly, it 
might, perhaps, have been assumed in the absence of such particulariza- 
tion that recommendations were to be made only to the General Assembly. 

Since the General Assembly has the responsibility under the terms 
of Articles 13 and 60 of making recommendations to Members and the 
specialized agencies, the question arises as to whether conflicting recom- 
mendations are not possible. The answer would seem to be that the 
Economic and Social Council, in performing the functions and powers 
vested in it under Articles 62 and 66, acts “under the authority of the 
General Assembly ” (Article 60) and therefore must conform to general 
directives of that organ. In case of conflict, the General Assembly has 
the power to resolve the conflict in its favor. 

2. It may make recommendations for the purpose of promoting respect 
for y and observance of, human rights and fundamental freedoms for all. 

It is to be noted that under the terms of this paragraph the' Economic 
and Social Council is not specifically empowered “to make or initiate 
studies and reports.” There is nothing in the record of the discussions 
at San Francisco to indicate that there was any intention to differentiate 
between the powers of the Economic and Social Council under para- 
graph 1 and its powers under paragraph 2. This particular paragraph 
was introduced as a result of a proposal made by the Sponsoring Govern- 
ments themselves. It would seem that the grant of power to make 
recommendations for the enumerated purposes would necessarily imply 
the power to make or initiate studies leading up to the making of recom- 
mendations. It would also seem to be implied, particularly in the light 
of provisions of the previous paragraph, that these recommendations 
may be directed to the General Assembly, to the Members of the United 
Nations or to any speciahzed agency which may be concerned with these 
matters. 

3. It may prepare draft conventions for submission to the General 
Assembly, with respect to matters falling within its competence. 

No provision for the granting of such power was contained in the 
original Dumbarton Oaks Proposals. Under the Constitution of the 
I.L.O. the General Conference is empowered to draw up draft conven- 
tions for submission to the Member States. The Assembly of the League 
of Nations at its second session declared itself competent to draft con- 
ventions by direct action and did so in four instances, although there 
was no specific grant of such authority in the Covenant. 1 At the United 

1 See Burton, Margaret E., The Assembly of the League of Nations, Chicagp, TJmv. 
of Chicago Press, 1941, p. 243-66. 
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Nations Conference one of the amendments proposed by the Australian 
Delegation was to the effect that the Economic and Social Council should 
be empowered to initiate conventions dealing with the matters enumer- 
ated in the statement of purposes. 

The question of explicitly empowering the General Assembly to 
initiate draft conventions was considered by another Committee, namely 
Committee II/2, and was decided in the negative, although, as it has 
been pointed out in connection with the comment on Article 13, it would 
appear that such power is implicit in the other powers given to that 
body. When the matter of empowering the Economic and Social Council 
to prepare draft conventions for submission to the General Assembly 
was before Committee II/3 for discussion, attention was called to the 
action taken by Committee II/2 on a more general question, but the 
Committee nevertheless felt that it was able to deal with the more 
limited proposition before it and voted unanimously in favor of the 
text as found in substance in this paragraph. It can be assumed, it 
would seem, that this specific grant of authority is quite in line with the 
provisions of the Charter relating to the general powers of the General 
Assembly for reasons given earlier 1 

4. It may call, in accordance with the rules prescribed by the United 
Nations, international conferences on matters falling within its com- 
petence. 

This is also a new provision inserted at San Francisco in response to 
a proposal of the Australian Delegation. The Australian proposal was 
to the effect that the Economic and Social Council should be empowered 
to call a conference in case of an economic emergency to consider and 
recommend action for safeguarding and promoting the economic and 
social purposes of the Charter 2 In the course of consideration by the 
technical committee and its drafting subcommittee the view prevailed 
that there was no good reason for limiting this grant of power to an 
emergency situation. It was decided that this grant of power to call 
international conferences should extend to all matters falling within 
the competence of the Council but that the power should be exercised 
according to rules to be prescribed by the United Nations, that is, by 
the General Assembly. The authority conferred upon the Economic 
and Social Council by this paragraph is comparable to that vested in 
the League Council under the more general provisions of the Covenant 
which made it possible for that body to call international conferences, 
such as the International Economic Conference held at Geneva in May 
1927, when circumstances seemed to warrant it. 

1 See comment on Article 13, this volume, p. 101. 

* UNCIO, Proposed Amendments to the Dumbarton Oaks Proposals, Doc. 157, 
II/3/5, p. 21. 
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Article 63 

1. The Economic and Social Council may enter into agreements with 
any of the agencies referred to in Article 57, defining the terms on which 
the agency concerned shall be brought into relationship with the United 
Nations. Such agreements shall be subject to approval by the General 
Assembly. 

Under the provisions of this paragraph the Economic and Social 
Council is specifically empowered to enter into agreements with various 
specialized agencies referred to in Article 57, defining the relationships 
of these agencies to the United Nations. This paragraph thus provides 
for the implementation of the first paragraph of that Article. In the 
course of Committee discussions at San Francisco it was made clear 
that the initiative in the making of such agreements might be taken 
by the specialized agencies themselves. 1 The effect of the paragraph 
then is not to limit the initiative in the making of such agreements to 
the Economic and Social Council but rather to empower the Economic 
and Social Council to represent the United Nations in the making of 
those agreements The agreements are to be subject to approval by the 
General Assembly. 

The content of the agreement defining the terms on which a given 
agency is to be brought into relationship with the United Nations Organ- 
ization is of course a matter for negotiation. Some of the items which 
will be included are suggested by the provisions of different articles of 
the Charter. Other items may be included because it is found that the 
agreement provides the best method of dealing with the matters con- 
cerned After all, the Charter places no limitation on the range of 
matters to be covered, other tlian the limitations placed upon the special 
agency by its constitution and upon the United Nations Organization 
by the Charter The purpose of the agreement presumably will be to 
establish the kind of relationship which will be most conducive to the 
attainment of common purposes, while allowing to the specialized agency 
that measure of autonomy which is necessary to the most effective 
performance of its special functions and responsibilities 

In its Observations on Relationships with Specialized Agencies , the 
Executive Committee of the Preparatory Commission listed a number 
of subjects which were deemed appropriate for inclusion in the agree- 
ments or for suitable action by the General Assembly or the Economic 
and Social Council. The list included subjects to which specific reference 
is made in the Charter as well as others to which no specific reference is 
made. It was explained that all or most of the items enumerated in 
both categories “ should figure in the agreements with those specialized 

1 Ibid., Summary Report of Sixteenth Meeting of Committee II IS, May SI, 1915, 
Doc. 725, II/3/42, p 1-2 
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agencies whose range of functions with regard to economic, social or 
related matters is extensive, but all should not necessarily figure in the 
agreements with specialized agencies whose range of functions is less 
extensive.” 1 

The subjects suggested for inclusion are the following: reciprocal 
representation (Article 70); exchange of information and documents; 
liaison, in case headquarters are in different places; participation of 
specialized agencies in activities of a Coordination Commission, pro- 
posed to be established by the Economic and Social Council; proposal 
of agenda items; rules of procedure; consideration of recommendations 
of General Assembly and Economic and Social Council (Articles 68, 62 
and 63) ; reports by specialized agencies (Article 64) ; assistance in carry- 
ing out decisions of Security Council (Articles 41 and 48); assistance 
to Trusteeship Council (Article 91); requests for advisory opinions 
(Article 96); requests for information by the International Court of 
Justice (Article 34 of the Statute); budgetary and financial relations 
(Article 17, paragraph 3); common fiscal services; personnel arrange- 
ments; privileges and immunities (Article 105) ; establishment of admin- 
istrative tribunal; provision for common technical services; central 
statistical service; and location of headquarters. 

The importance of these agreements is clear in view of the fact that 
they are to provide the legal basis for the exercise by the General Assembly 
and the Economic and Social Council of the coordinating functions which 
are vested in these organs of the United Nations The intergovern- 
mental agreements which have thus far been negotiated or entered into 
with a view to establishing such specialized agencies have made provision 
in a number of instances for participation in such agreements by the 
agencies concerned. The specific provisions contained in intergovern- 
mental agreements thus far made are given in the comment on Article 57 
above. 

2. It may coordinate the activities of the specialized agencies through 
consultation with and recommendations to such agencies and through 
recommendations to the General Assembly and to the Members of the 
United Nations* 

This paragraph corresponds to paragraph 1 c of Chapter IX, Section C 
of the Dumbarton Oaks Proposals. It provides, however, that the 
recommendations to be made by the Economic and Social Council may 
be directed not only to the agencies concerned but also to the General 
Assembly and to the Members of the United Nations. It thus broadens 
the scope of the Council's activities and increases considerably the 
potential effectiveness of the Council as a coordinating body. Notwith- 

1 Report by the Executive Committee to the Preparatory Commission of the United 
Nations , cited above, p. 103. 
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standing the fact, however, that the Council is empowered to make 
recommendations directly to Members of the United Nations, the likeli- 
hood is very great that its recommendations will be directed in the first 
instance to the General Assembly, and that the General Assembly will 
make such recommendations as are to be directed to the Members of 
the Organization. This would seem to be the logical development in 
view of the fact that the primary responsibility for the discharge of the 
functions which the Organization assumes under Article 58 is vested in 
the General Assembly itself 


Article 64 

1. The Economic and Social Council may take appropriate steps to 
obtain regular reports from the specialized agencies. It may make 
arrangements with the Members of the United Nations and with the 
specialized agencies to obtain reports on the steps taken to give effect 
to its own recommendations and to recommendations on matters falling 
within its competence made by the General Assembly. 

It is to be noted that this empowers the Council to “take appropriate 
steps ” and to “make arrangements” without, however, placing upon the 
specialized agencies or upon the Members of the United Nations any 
obligation to cooperate on their side in achieving the desired result. As 
has been pointed out above, the obligations of the specialized agencies 
and the procedures to be followed will presumably be defined by the 
agreements referred to in paragraph 1 of Article 63. 

The nature of the arrangements to be made with the Members of the 
United Nations to obtain reports on steps taken to give effect to recom- 
mendations of the Council and the General Assembly is somewhat less 
clear. Presumably one means, and the most effective means, would be 
to get Members of the United Nations to agree under an agreement 
initiated by the Council to make the reports in question either at regular 
intervals or upon request. The Article as it stands does not, however, 
place upon Members of the United Nations the obligation to make such 
reports. 

The experience of international organizations in the past, particularly 
the I.L.O , shows how important it is that information should be avail- 
able upon the steps actually taken by Member States to give effect to 
recommendations of the kind here referred to. The I.L.O. has found 
that the drafting and adoption of labor conventions to be submitted 
to Member States for their consideration as recommendations of the 
Conference often present fewer difficulties than obtaining favorable 
action by Member States subsequently. The Economic and Social 
Council is given no authority to take coercive action against any Member 
of the United Nations or against any agency which refuses to carry out 
its recommendations or those of the General Assembly. It is, however, 
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important to the exercise of any moral suasion that full facts should be 
available with regard to the steps which have been taken. 

2. It may communicate its observations on these reports to the Gen- 
eral Assembly. 

This empowers the Economic and Social Council to communicate its 
observations on these reports to the General Assembly for such action 
as that body may see fit to take. This provision would seem to be 
unnecessary in view of the fact that the General Assembly as the organ 
under whose authority the Economic and Social Council acts should be 
able, in the absence of any specific provision, to require such reports 
from the Council. Such observations may have great value in providing 
the basis for Assembly discussions. 

Article 65 

The Economic and Social Council may furnish information to the 
Security Council and shall assist the Security Council upon its request. 

The substance of this Article was contained in the Dumbarton Oaks 
Proposals. The phraseology has been somewhat modified. The first 
part of the Article empowers the Economic and Social Council to give 
information to the Security Council. The second part places upon the 
Council the obligation to assist the Security Council upon. its request. 
This second part of the Article presumably covers the furnishing of 
information but might conceivably extend to other forms of assistance 
although any assistance given would presumably have to be in line with 
the Council's general functions and powers under the Charter. 

One of the objections commonly made to liaving two separate councils, 
as the Charter provides, is that it opens the way to conflicts and lack 
of cooperation between the two organs in dealing with matters of common 
concern. This danger is thought to be particularly likely to arise w hen 
one of the two organs, as is the case under the Charter, is relatively inde- 
pendent and not responsible to the representative body to which the 
other must answer. This Article attempts to deal with that situation 
in part by assuring the Security Council the cooperation of the Economic 
and Social Council in matters that come within its competence. Pre- 
sumably it is left to the Security Council to decide the form of assistance 
which the Economic and Social Council is to give and the Economic 
and Social Council is obligated to give the form of assistance required 
unless it finds itself in the position where it cannot so act for lack of 
authority. 

Since the powers of the Economic and Social Council are limited for 
the most part to fact-finding and making recommendations, it becomes 
clear that the assistance which the Economic and Social Council will 
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be called upon to give will be largely of the nature referred to in the first 
part of this Article. The Security Council may, however, in addition 
to asking for information in the usual sense of the term, also ask advice 
upon technical matters concerning which the Economic and Social 
Council will be thought to have special competence, as for example, 
in connection with the application of economic and financial measures 
under Article 41. Conceivably, too, it may ask the Economic and Social 
Council to take such action as it is empowered to take under agreements 
made with the specialized agencies. 

Article 66 

1. The Economic and Social Council shall perform such functions as 
fall within its competence in connection with the carrying out of the 
recommendations of the General Assembly. 

The reason for this paragraph is not clear. In view of the relationship 
of the Economic and Social Council to the General Assembly established 
by Article 60, it would seem obvious that the Council is to perform 
functions in connection with the carrying out of the recommendations 
of the General Assembly. The use of the words “as fall within its com- 
petence” would not seem to constitute any special limitation in view 
of the fact that paragraph 3 recognizes the power of the General Assembly 
to assign to the Council functions not otherwise specified in the Charter. 

The ambiguity of the paragraph is largely the result of last-minute 
changes by the Coordination Committee of the text recommended by 
Committee II/3. The technical committee recommendation, following 
more closely the original Dumbarton Oaks text as to arrangement, placed 
this general grant of authority at the beginning of the enumeration of 
the Council's functions and powers. Besides, both in the original Dum- 
barton Oaks text and in the Committee draft, the power conferred was 
“to carry out, within the scope of its functions, recommendations of the 
General Assembly.” There is a serious question as to whether the text 
of the Charter actually conveys the meaning intended by the original 
Committee text, since the phraseology of this paragraph and its place 
in the Chapter suggests that the power that is granted is more limited 
and less important than the Committee’s text would have indicated. 

2. It may, with the approval of the General Assembly, perform services 
at the request of Members of the United Nations and at the request of 
specialized agencies. 

This paragraph is new in the sense that there was no provision of a 
comparable nature in the Dumbarton Oaks Proposals. It makes it 
possible for the Economic and Social Council to perform special service's 
at the request of the Members of the United Nations and at the roquet 
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of the specialized agencies such as were performed by the technical 
services of the League of Nations for Members of the League. China, 
for example, in the thirties received special assistance from the League 
in connection with the development of its health and communications 
services. This kind of assistance can be rendered to Members of the 
United Nations by the Economic and Social Council in the future, pro- 
vided, of course, the General Assembly gives its consent. 

3. It shall perform such other functions as are specified elsewhere in 
the present Charter or as may be assigned to it by the General Assembly. 

This paragraph is to be considered in connection with provisions of 
Article 60. That Article states that the Economic and Social Council 
in carrying out the functions placed upon it shall “have for this purpose 
the powers set forth in Chapter X.” That might be interpreted as 
restricting the power of the Economic and Social Council and, more 
particularly, the import of the words “under the authority of the Gen- 
eral Assembly.” This paragraph of Article 66 makes it clear, however, 
that the effect of this reference is not restrictive since the Council is 
specifically authorized to perform such other functions as may be assigned 
to it by the General Assembly in the exercise of powers and functions 
vested in it by the Charter. 


Voting 
Article 67 

1. Each member of the Economic and Social Council shall have one 
vote. 

Compare with the provisions of Article 18, paragraph 1, and Article 27, 
paragraph 1, applying to the General Assembly and the Security Council 
respectively. 

2. Decisions of the Economic and Social Council shall be made by a 
majority of the members present and voting. 

While the General Assembly can only decide important matters such 
as those enumerated in Article 18, paragraph 2, by a two-thirds vote 
of the members present and voting, decisions that need to be taken in 
connection with the exercise of its functions under Chapters LX and X 
can presumably be taken by a majority of those present and voting. The 
rule of this paragraph is therefore fully in harmony with the rule govern- 
ing the voting procedure of the General Assembly. 

The Constitution of the I.L.O. provides that, except where there is 
provision to the contrary, decisions shall be taken by a majority vote. 
The adoption of proposed labor conventions for submission to Members 
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of the Organization requires a two-thirds vote of the General Con- 
ference. It is to be noted that the decisions of the Economic and Social 
Council will generally be of such a nature as not to create any specific 
obligations for Members. The decisions will be on proposals to organize 
studies, make recommendations, and call conferences. 

Procedure 
Article 68 

The Economic and Social Council shall set up commissions in eco- 
nomic and social fields and for the promotion of human rights, and such 
other commissions as may be required for the performance of its func- 
tions. 

The interpretation of this Article presents some difficulty due in 
part to the circumstances under which it was drafted. The Dumbarton 
Oaks Proposals provided in Chapter IX, Section D, paragraph 1, that 
the Economic and Social Council should set up an economic commission, 
a social commission and such other commissions as might be required. 
At the United Nations Conference in San Francisco considerable pressure 
was brought to bear to extend the number of commissions specifically 
referred to In particular the proposal was made that a commission for 
the promotion of fundamental human rights should be included in the 
list. It was recognized, however, that it was necessary to leave some 
discretion to the Council since all specific needs could not be foreseen. 
As a compromise it was agreed to add the commission for the promotion 
of human rights to the list of commissions whose establishment is obliga- 
tory and to empower the Economic and Social Council to set up such 
additional commissions as may be required for the performance of its 
functions. This leaves a certain amount of latitude to the Economic 
and Social Council with regard to the specific commissions to be estab- 
lished, not to mention the inevitable latitude which is left to the Council 
in determining the specific functions which these commissions are to 
perform in their relation to the other organs of the United Nations and 
to the specialized agencies. 

The Executive Committee of the Preparatory Commission in its 
report on the organization of the Economic and Social Council gave 
careful consideration to the problem of establishing commissions under 
this Article. In reaching its conclusions regarding the number and char- 
acter of the commissions wliich should be set up immediately, it was 
guided by five major considerations: 1 

1. The specific fields in which international economic and social 
cooperation is required are diverse and call for treatment by more or 

'Ibid., p. 50. 
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less specialized bodies. In some of these fields international govern- 
mental agencies exist or are contemplated. 1 In others, specialized func- 
tions might be entrusted to commissions or committees of the Economic 
and Social Council. Undesirable duplication should be avoided. 

2. Complex economic and social problems of the gravest urgency, 
arising out of the war, will demand immediate attention by the Economic 
and Social Council. 

3. Provision will have to be made for the continuance of certain func- 
tions and activities of the League of Nations. 

4. There is need for flexibility in the number of commissions, the 
scope of their activities, and the powers delegated to them 

5. Due consideration should be given to the importance of coordinat- 
ing activities in fields which are closely related. 

Taking these considerations into account the Executive Committee 
recommended the establishment of the following Commissions: 

(a) Commission on Human Rights, 

(i b ) Economic and Employment Commission, 

(c) Temporary Social Commission, 

(d) Statistical Commission, 
and possibly 

(< e ) Demographic Commission, 

(f) Temporary Transport and Communications Commission. 

It was decided at San Francisco to omit one provision contained 
in the Dumbarton Oaks Proposals. This was the requirement that the 
commissions should consist of experts. It was felt that it might be 
desirable to appoint to these commissions persons other than experts 
and that the Economic and Social Council should be given freedom to 
decide what was wise. 


Article 69 

The Economic and Social Council shall invite any Member of the 
United Nations to participate, without vote, in its deliberations on any 
matter of particular concern to that Member. 

This Article should be compared with Article 31. By the latter, a 
Member of the United Nations which is not a member of the Security 
Council may participate without vote in the discussion of any question 
when the Council considers that the interests of that Member are spe- 
cially affected. By the Article under consideration, the Economic and 

1 The Executive Committee assumed that the following subjects would fall within 
the responsibility of specialized agencies: (a) relief and rehabilitation; (b) monetary 
cooperation and international investment; (c) trade policies; (d) food and agricultural 
policies; (e) labor standards, welfare and related social questions; (f) educational and 
cultural cooperation; (g) health; (h) some aspects of transport; (a) some aspects of 
co mmuni cations. See comment on Article 57, this volume, p. 194. 
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Social Council is obligated to invite any Member which is not a member 
of that body to participate, without vote, in its deliberations on any 
matter of particular concern to that Member. Thus under Article 31 
the Member which is not a member of the Security Council has the 
right to participate in the discussion, if it so desires, if the Council finds 
that its interests are specially affected, while under Article 69, in a 
similar situation, the Economic and Social Council is required to invite 
a Member to participate. The result would appear to be substantially 
the same in the two cases. 

The Dumbarton Oaks Proposals contained no provision on the subject. 
The drafting subcommittee of Committee II/3 at the Conference pro- 
posed a paragraph reading as follows : 

The Economic and Social Council may invite any Member of the Organiza- 
tion to participate without vote in its deliberations if it considers that the inter- 
est of that Member may be specially affected by such deliberations. 1 

It was proposed during Committee discussion that the word “shall” 
be substituted for the word “may.” Some delegates took the view that 
this would in practice greatly increase the size of the Council since every 
Member of the Organization would be affected to some extent by the 
deliberations of the Council. They thought this would in fact destroy 
the effectiveness of the Council. It was pointed out that any Member 
could submit written statements. Others, however, argued that it was 
possible to distinguish between those situations where all were more or 
less concerned with the matters under discussion, and those situations 
where there would be matters under discussion of particular concern 
to certain states. After reconsideration, the drafting subcommittee 
recommended a new text with substantially the present phraseology. 

It thus would appear that the use of the words “of particular concern” 
is intended to indicate an interest of special magnitude or different in 
kind from that which the ordinary Member would have. The question 
naturally arises, which is not expressly answered by the terms of the 
Article, as to w r ho is to decide whether a Member has an interest entitling 
it to an invitation. Presumably this question will be decided by the 
Council. 


Article 70 

The Economic and Social Council may make arrangements for repre- 
sentatives of the specialized agencies to participate, without vote, in its 
deliberations and in those of the commissions established by it, and for 
its representatives to participate in the deliberations of the specialized 
agencies. 

1 UNCIO, Summary Report of the Sixteenth Meeting of Committee II /$, Doc. 725, 
11/3/ 42, p 4. 
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This Article has to do with the relations between the Economic and 
Social Council and the specialized agencies. The Council is empowered 
to make arrangements, presumably under the agreements referred to 
in Article 63, for representatives of the specialized agencies to participate, 
without vote, in its deliberations and those of the commissions estab- 
lished by it, and for its representatives to participate in the deliberations 
of the specialized agencies. Precedents for this were to be found in the 
practice of certain organs of the League of Nations, and more recently 
in the rules of the San Francisco Conference which permitted representa- 
tives of the League of Nations, the International Labor Organization, 
the Permanent Court of International Justice, the Food and Agriculture 
Organization and the United Nations Relief and Rehabilitation Admin- 
istration to participate under certain conditions in the discussions of 
technical committees of the Conference, without vote. It is a natural 
and convenient method of establishing effective liaison, and should prove 
to be an important means of coordinating the activities of the specialized 
agencies among themselves and with the United Nations. 

Article 71 

The Economic and Social Council may make suitable arrangements for 
consultation with non-governmental organizations which are concerned 
with matters within its competence. Such arrangements may be made 
with international organizations and, where appropriate, with national 
organizations after consultation with the Member of the United Nations 
concerned. 

This Article goes one step further, and beyond what has been cus- 
tomary in the past, in making formal provision for consultation with 
non-governmental organizations which are concerned with the matters 
under discussion. Such arrangements are to be made with national 
organizations, however, only after consultation with the Member of the 
United Nations concerned. 

The question of the relation of private organizations to intergovern- 
mental organizations has arisen in the past. The International Associa- 
tion for Labor Legislation, organized at Paris in 1900, includ<»d private 
national organizations as well as governments. Under the Constitution 
of the International Labor Organization, national employer and employee 
organizations are entitled to be represented in the General Conference. 
The United Nations Conference on International Organization decided 
not to admit representatives of private international organizations in 
a consultative capacity. The Government of the United States invited 
some fifty private national organizations to send representatives to the 
Conference to serve unofficially in the capacity of consultants to the 
United States Delegation. 
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Article 72 

1. The Economic and Social Council shall adopt its own rules of pro- 
cedure, including the method of selecting its President 

This requires no comment. It is a customary rule. See Articles 21 
and 30 applying to the General Assembly and Security Council 
respectively. 

2. The Economic and Social Council shall meet as required in accord- 
ance with its rules, which shall include provision for the convening of 
meetings on the request of a majority of its members. 

This paragraph leaves the time and frequency of meetings entirely 
to the discretion of the Council. The sole requirement is that the ruhis 
of the Council shall provide for the convening of meetings on the request 
of a majority of the members. 



CHAPTER XI 


DECLARATION REGARDING NON-SELF-GOVERNING 
TERRITORIES 

Article 73 

Members of the United Nations which have or assume responsibilities 
for the administration of territories whose peoples have not yet attained 
a full measure of self-government recognize the principle that the in- 
terests of the inhabitants of these territories are paramount, and accept 
as a sacred trust the obligation to promote to the utmost, within the 
system of international peace and security established by the present 
Charter, the well-being of the inhabitants of these territories, and to 
this end: 

a. to ensure, with due respect for the culture of the peoples con- 
cerned, their political, economic, social, and educational advancement, 
their just treatment, and their protection against abuses; 

b. to develop self-government, to take due account of the political 
aspirations of the peoples, and to assist them in the progressive devel- 
opment of their free political institutions, according to the particular 
circumstances of each territory and its peoples and their varying stages 
of advancement; 

c. to further international peace and security; 

d. to promote constructive measures of development, to encourage 
research, and to cooperate with one another and, when and where 
appropriate, with specialized international bodies with a view to the 
practical achievement of the social, economic, and scientific purposes 
set forth in this Article; and 

e. to transmit regularly to the Secretary-General for information 
puiposes, subject to such limitation as security and constitutional 
considerations may require, statistical and other information of a 
technical nature relating to economic, social, and educational condi- 
tions in the territories for which they are respectively responsible 
other than those territories to which Chapters XLL and XIII apply. 

Scope of Application. This Article, taken together with Article 74, 
lays down a set of principles to be respected by jkll Members of the 
United Nations in their administration of territories whose peoples have 
not attained a full measure of self-government. The purpose of these 
Articles and the scope of their application are to be distinguished sharply 
from those of the Articles of Chapter XII and XIII which have in view 
the creation of a special international regime for certain territories and 
which apply only to those territories that are placed under this regime 
by agreement of the interested states. This Declaration Regarding 
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Non-Self -Governing Territories goes beyond any international agree- 
ment that has hitherto been in force in the definiteness and scope of its 
provisions. By Article 23 of the Covenant, Members of the League 
undertook “to secure just treatment of the native inhabitants of terri- 
tories under their control.” 

In the Proposed Working Paper 1 which was submitted to the tech- 
nical committee of the Conference (Committee II/4) as a basis for dis- 
cussion, and which incorporated the ideas found in proposals made by 
various governments, more especially those of Australia, China, France, 
the United Kingdom and the United States, the phrase “inhabited by 
peoples not yet able to stand by themselves under the strenuous condi- 
tion of the modern world” was used in describing the territories to 
which the Declaration would be applicable This phrase was taken with- 
out change from Article 22 of the Covenant of the League of Nations. 

Objection was raised to its use in the Charter on the following grounds: 
that the words were outmoded, having been drafted in the light of condi- 
tions prevailing twenty-five years ago; that, from the military point 
of view, very few countries, if any, were able to stand alone in protecting 
themselves; that few countries were economically self-sufficient; and 
that the words would be highly objectionable to certain peoples. It was 
furthermore pointed out that among dependent peoples there are those 
who are undeveloped and those with a long heritage of civilization. 
These two categories should lie differentiated. The question was raised 
as to whether the phrase included peoples within metropolitan areas. 
The consensus of opinion in the Committee w as to the effect that inclu- 
sion was not intended but it was admitted that the wording was ambigu- 
ous on this point. The Committee left to the drafting subcommittee the 
matter of finding an improved phraseology w'hich would reflect the 
mind of the Committee as expressed in the discussion 2 The phraseology 
finally adopted by the Committee was the one which now T appears in the 
Article, “whose peoples have not yet attained a full measure of self- 
government ” 

Chapter XI contains no provision excluding from the application of 
its terms territories which are or may become Members of the United 
Nations. It would seem, then, that the phrase used in describing terri- 
tories to which the provisions of this Chapter are applicable is suffi- 
ciently broad to include such countries as India and the Philippines, 
which at the time of the adoption of the Charter did not enjoy full self- 
government. 

It is clear from the Article that the provisions apply not only to terri- 
tories at present under the administration of Members but also to such 

1 See this volume, p. 328 

2 UNCIO, Summary Report of the Eleventh Meeting of Committee II /4, May .V/, 
1946 , Doc. 712, 11/4/30, p. 2-3. 
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territories as may be acquired in the future. It would also appear that, 
except where there is express provision to the contrary, provisions of 
this Chapter apply to trust territories as well. 

Obligations Assumed by Administering State. With respect to non-self- 
governing territories, Members recognize the principle that “the inter- 
ests of the inhabitants are paramount.” They “accept as a sacred trust 
the obligation to promote . . . the well-being of the inhabitants of these 
territories,” and, to this end, they obligate themselves to do the specific 
things listed under a, 6, c, d and e. 

The obligations assumed under a are very broad in nature. The first 
is “to ensure, with due respect for the culture's of the peoples concerned, 
their political, economic, social, and educational advancement.” The 
qualifying clause is intended to safeguard native cultures which often, 
particularly under systems of direct rule, have been pushed to one side 
in favor of the cultures of the colonizing powers. This practice, while 
it has often led to more rapid advances in certain respects than could 
be achieved under practices more respectful of native cultures, has often 
resulted in weakening the basis for autonomous development and ulti- 
mate self-government. 

The second obligation under a is to ensure “the just treatment” of 
the inhabitants of these territories. Obviously, this is a very general 
term which will lend itself to a variety of interpretations It follows very 
closely the phraseology of Article 23(b) of the Covenant. Presumably 
it is intended to protect the inhabitants of the territories in question 
against arbitrary and discriminatory treatment. The term “just treat- 
ment” is presumably used in a broad social sense and not in a legal sense, 
and consequently does not provide the basis for any legal claim by the 
inhabitants of the territories in question against the states having 
responsibilities for administration. 

The third obligation is “to ensure . . . their protection against 
abuses.” This wording is very vague as there is no specification of par- 
ticular abuses. The Covenant of the League of Nations provided that 
in territories to be placed under B and C mandates, “abuses such as 
the slave trade, the arms traffic and the liquor traffic” were to be pro- 
hibited. In the course of the discussion of this provision in Committee 
II/4, the Netherlands Delegate drew attention to three grievances which 
were acutely felt by dependent peoples: (1) failure to protect their land, 
particularly arable land; (2) forced labor; and (3) the humiliation caused 
by the assertion of racial superiority. He asked the Delegate of the 
United States to give an assurance that the provisions of this Article 
implied an obligation to deal with these abuses. The United States 
Delegate stated in reply that he would regard it as clear “ that the abuses 
you refer to are included in the abuses against which the people con- 
cerned are to lx) protected and the obligation referred to in paragraph 1 
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(corresponding to Article 73) covers the situation/' These questions 
and the answer given were recorded in the Report of the Rapporteur. 1 * 

The obligation under b was the subject of long discussion at the Con- 
ference and the phraseology finally agreed to was arrived at only after 
considerable difficulty. To understand its true import it is necessary 
to examine the positions taken and the actual evolution of the text In 
the Proposed Working Paper , the following phraseology was used: “to 
develop self-government in forms appropriate to the varying circum- 
stances of each territory.” The Delegate of China proposed in Com- 
mittee that the following phraseology be substituted: 

To promote development towards independence or self-government as may 
be appropriate to the particular circumstances of each territory. 3 

In support of this change it was argued that independence was an aim 
of many dependent peoples and that its attainment should not be excluded 
from the terms of the Charter Attention was called to the fact that the 
goal was recognized in Article 22 of the Covenant and that certain terri- 
tories placed under League mandates had actually become independent 
states. The hopes of dependent peoples would receive a heavy blow, 
it was argued, if a step backward were taken now. Furthermore, it 
was pointed out, the right of self-determination is recognized in Article I 
of the Charter. 

Against the proposed change it was argued that the word “indepen- 
dence” means different things to different peoples, that its use would 
lead to confusion and uncertainty, that the ultimate result would be 
the creation of a large number of small states when the emphasis should 
be on the interdependence' of peoples, and that the use of “self-govern- 
ment” alone did not exclude the possibility of independence. Following 
informal consultations, the Chinese Delegate agreed to withdraw his 
amendment on condition that independence be included among the 
objectives of the trusteeship system 3 Further consideration of the 
matter in the light of proposals made by the Australian and Philippine 
Delegations led to the submission by the drafting subcommittee of the 
present text In the discussion of this text the Philippine Delegate 
stated that he interpreted the words “to assist them in the progressive 
development of their free political institutions” to refer to independence. 
The Delegate of the United Kingdom said that his government had 
never ruled out independence as a possible goal for dependent territories 

1 Ibid., Summary Report of Fifteenth Meeting of Committee 77/4, June 18 , 1948, 
Doc 1090, II/4/43, p. 3-4; Report of the Rapporteur of Committee 77/4, Doc 1115, 
II/4/44 (1) (o), p 13 

* Ibid., Summary Report of Sixth Meeting of Committee II /4, May 17, 1948 , Doc 404, 
II/4/17, p 2 

* Ibid., Summary Report of Eleventh Meeting of Committee 11/4 , May 81, t9' f > 
Doc. 712, II/4/30, p. 1-2. 
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in appropriate cases but objected to putting it forward as a universal 
co-equal alternative goal for all territories. The new paragraph as 
drafted was unanimously adopted. 1 

The obligation contained in subparagraph c needs no special comment. 

The obligations set forth in subparagraph d are related to those con- 
tained in a but refer more particularly to the use of methods of scientific 
inquiry and cooperation between national administrations and inter- 
national bodies in the development of programs for the achievement of 
broad social and economic purposes It would seem fairly clear that 
the Anglo-American Caribbean Commission offers a model of the kind 
of constructive cooperative action which this subparagraph has in view. 2 
The British Government was reported to have proposed at San Francisco 
the establishment of a system of regional commissions modelled on the 
Anglo-American Caribbean Commission.* Such commissions would 
conduct studies and discussions with a view to giving advice and making 
recommendations to the colonial administrative authorities. They 
would not directly exercise governmental or administrative authority. 
It is to be noted that in this subparagraph “ specialized international 
bodies” is used instead of “specialized agencies,” suggesting that the 
term is broader than the term “specialized agencies” as used in Arti- 
cle 57, and includes bodies such as regional commissions modelled on 
the Anglo-American Caribbean Commission or other bodies of a similar 
character, as well as bodies such as the Food and Agriculture Organiza- 
tion which comes under the Charter designation of “specialized agencies.” 

The obligation set forth in subparagraph e is intended to provide the 
factual basis for determining whether Members live up to their other 
obligations under this Article. The territories to which Chapters XII 
and XIII apply are expressly excluded from the application of this par- 
ticular obligation. The obligation to transmit information of a technical 
nature, ie to make reports, to the Secretary-General is subject “to 
such limitation as security and constitutional considerations may 
require.” Since it is presumably left to each Member to interpret this 
limitation for itself, it is obviously open to very broad interpretation. 
Nevertheless, the principle laid down by this paragraph represents an 
important step forward, even though in fact it can be largely nullified 
by a non-cooperative attitude on the part of the Members. The Charter 
provides no means for dealing with such an attitude, except of course 
the power which the General Assembly has tc focus public attention 
on the situation and express to the recalcitrant Member the disapproval 
of that body and of world opinion. 

1 Ibid., Report of Fifteenth Meeting of Committee II /4, June 19 , 1945, Doc. 1090, 
II/4/43, p. 2. 

* See Report of the Anglo-American Caribbean Commission to the Governments of the 
United States and Great Britain for the year 1944, Washington, D C. (810 Eighteenth 
St., N. W ); also for the year 1942-43. * New York Times , June 3, 1945, p. 25 
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Article 74 

Members of the United Nations also agree that their policy in respect 
of the territories to which this Chapter applies, no less than in respect of 
their metropolitan areas, must be based on the general principle of good- 
neighborliness, due account being taken of the interests and well-being 
of the rest of the world, in social, economic, and commercial matters. 

While Article 73 obligates Members to recognize the interests of the 
inhabitants of non-self-governing territories as paramount and to pro- 
mote their well-being, this Article commits them in respect to these 
territories to the “general principle of good neighborllness. ,, Obviously 
this is at most a guiding principle of policy without any specific legal 
content. It recognizes in a general sort of way that other countries have 
interests in these territories which if adversely affected by policies fol- 
lowed by the administering state give them legitimate ground for 
complaint It requires Members to take these interests into account 
in formulating policies for the territories in question But it does not 
give to other countries any legal protection against policies and practices 
which might be generally regarded as unneighborly 

The Article w T ould appear to be directed particularly against discrimi- 
natory policies such as the closed-door in commercial policy, imperial 
preference, discriminatory immigration restrictions and exclusion of or 
discrimination against the nationals of countries other than the admin- 
istering state in the granting of concessions. 



CHAPTER Xn 


INTERNATIONAL TRUSTEESHIP SYSTEM 
Article 75 

The United Nations shall establish under its authority an international 
trusteeship system for the administration and supervision of such ter- 
ritories as may be placed thereunder by subsequent individual agree- 
ments. These territories are hereinafter referred to as trust territories. 

This Article provides for the establishment of an international trustee- 
ship system comparable to the mandatory system which was established 
under Article 22 of the Covenant 1 It lays down the general principle 
that such a system shall be established and indicates broadly the area 
of its application, leaving to subsequent Articles the detailed implemen- 
tation of the principle. 

The Dumbarton Oaks Proposals contained no provisions on this 
matter. It was understood that this was one of the questions left over 
for further study and subsequent negotiation, and that it was to be 
placed on the agenda of the United Nations Conference The matter was 
considered at the Yalta Conference by the Heads of the Governments 
of the Soviet Union, the United Kingdom and the United States, and 
agreement was reached on the following policy: 

(1) That the five governments with permanent seats in the Security Council 
should consult each other prior to the United Nations Conference on providing 
machinery m the World Charter for dealing with territorial trusteeships which 
would apply only to (a) existing mandates of the League of Nations, ( b ) terri- 
tory to be detached from the enemy as a result of this war; and (r) any other 
territory that may voluntarily be placed under trusteeship (2) That no dis- 
cussions of specific territories were to take place during the preliminary con- 
sultations on trusteeships or at the United Nations Conference itself Only 
machinery and principles of trusteeship should be formulated at the Conference 
for inclusion in the Charter, and it was to be a matter for subsequent agree- 
ment as to which territories within the categories specified above would actually 
be placed under trusteeship. 2 

1 On the League mandate system, see Wright, Quincy, Mandates under the League 
of Nations, Chicago, Univ. of Chicago Press, 1930; and League of Nations, The 
Mandates System, Origin — Principles — Application , Geneva, 1945, League of 
Nations Document 1945. VI. A. 1, N. Y., Columbia Univ. Press, agents. 

* Charter of the United Nations , Report to the President on the Results of the San 
Francisco Conference, etc., cited above, p 128. 
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When the San Francisco Conference convened, the Sponsoring Gov- 
ernments had as yet reached no agreement on a set of proposals covering 
the establishment of a trusteeship system to be submitted to the Con- 
ference. Proposals were submitted by the Governments of Australia, 1 
China, 2 * France, 8 the Union of Soviet Socialist Republics, 4 the United 
Kingdom, 5 and the Umted States. 6 Subsequently, on the request of the 
Chairman of the technical committee dealing with the matter (Com- 
mittee II/4), and in order to expedite its work, the Delegate of the 
United States presented a Proposed Working Paper for Chapter on 
Dependent Territories and Arrangements for International Trusteeship , 
with the understanding that the acceptance of this document by the 
Committee as the basis for discussion did not constitute an approval 
by the Committee of the substance of the Paper or affect in any way 
positions taken by delegates. The Working Paper was accepted by 
the Committee with these understandings. 7 

On the basis of this Working Paper, the Committee, with the assistance 
of a drafting subcommittee, drafted its recommendations for the Charter 
provisions relating to the establishment of an international trusteeship 
system, and the related Declaration Regarding N on-Sclf -Governing Terri- 
tories 8 The text recommended by the Committee was extensively 
revised by the Coordination Committee as to the arrangement of 
material but not as to substance. 


Article 76 

The basic objectives of the trusteeship system, in accordance with the 
Purposes of the United Nations laid down in Article 1 of the present 
Charter, shall be: 

a. to further international peace and security; 

b. to promote the political, economic, social and educational ad- 
vancement of the inhabitants of the trust territories, and their pro- 
gressive development towards self-government or independence as 

may be appropriate to the particular circumstances of each tenitoiy 

1 UNCIO, Amendments to the Dumbarton Oaks Proposals Submitted on Behalf of 
Austraha f Doc 2, G/14 (1), p 6. 

* Ibid., Draft Proposal of the Chinese Delegation on International Territorial Trustee - 
ship, Doc 2, G/26 (e). 

8 Ibid., Chapter — , International Trusteeship, French Preliminary Draft , Doc. 2, 
G/26 (a) 

4 Ibid , Amendments of the Soviet Delegation to the United States Draft on Trusteeship 
System, Doc. 237, G/26 (/). 

5 Ibid , Territorial Trusteeship. United Kingdom Draft of Chaplet for Inclusion in 
United Nations Charter, Doc. 2, G/26 (d) 

* Ibid., Arrangements for International Trusteeship. Additional Chapter Proposed 
by the United States, Doc;. 2, G/26 (c). 

7 Ibul., Doc. 323, II/4/12; ibid., Summary Report of the Fifth Meeting of Comm iff" 
11/4, May 15, 1945, Doc. 364, 11/4/13, p. 2 

* Ibul , Report of the Rapporteur of Committee II /4, Doc. 1115, 11/4/44 (1) (</). 1» s 
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and its peoples and the freely expressed wishes of the peoples con- 
cerned, and as may be provided by the terms of each trusteeship 
agreement; 

c. to encourage respect for human rights and for fundamental 
freedoms for all without distinction as to race, sex, language, or reli- 
gion, and to encourage recognition of the interdependence of the 
peoples of the world; and 

d. to ensure equal treatment in social, economic, and commercial 
matters for all Members of the United Nations and their nationals, 
and also equal treatment for the latter in the administration of justice, 
without prejudice to the attainment of the foregoing objectives and 
subject to the provisions of Article 80. 

Comparison with Objectives of League Mandates System. It is interest- 
ing to compare this statement of objectives with the objectives of the 
League mandates system as described in Article 22 of the Covenant. 
The purposes of the League system were not brought together in any one 
place and generalized as is done m the Charter. The promotion of the 
“well-being and development of such peoples” was recognized as a 
general over-all purpose In the case of communities referred to in para- 
graph 4 (Class A mandates), the attainment of independence was obvi- 
ously a principal objective. In the case of peoples referred to in para- 
graph 5 (Class B mandates) other objectives were set forth: “freedom of 
conscience and religion,” “the prohibition of abuses such as the slave 
trade, the arms traffic and the liquor traffic,” “the prevention of the 
establishment of fortifications of military and naval bases and of 
military training of the natives for other than police purposes and the 
defense of territory” and securing “equal opportunities for the trade 
and commerce of other Members of the League.” In the case of those 
territories referred to in paragraph 6 (Class C mandate) only those pur- 
poses relating to the interests of the indigenous population were recog- 
nized. Furthermore, by the terms of Article 23, paragraph 6, the 
Members of the League “undertake to secure just treatment of the 
native inhabitants of territories under their control.” 

The Charter obviously goes considerably beyond the League in its 
provisions with regard to the basic purposes of the trusteeship system. 
This statement of purposes follows rather closely the statement of fun- 
damental obligations set forth in the Declaration Regarding Non-Self - 
Governing Territories . There are, however, important differences to be 
noted, which result primarily from the fact that the Declaration is to 
be regarded as applying primarily to non-self-governing territories 
which are not placed under international trusteeship arrangements, 
and which are and for a long time may remain parts of the territorial 
domain of the governing state and subject to its jurisdiction, while the 
statement of objectives in Article 76 applies to territories which are 
placed under an international regime with the administering authority 
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exercising only the powers of trustee as defined in the trusteeship 
agreement. 

Objectives Analyzed . The objective stated in subparagraph a requires 
no comment. 

The first part of subparagraph b corresponds closely to the first objec- 
tive stated in Article 73, subparagraph a. The second objective corre- 
sponds to subparagraph b of that Article, but has a different phraseology 
which is to be particularly noted as these two texts were the result of 
a compromise referred to above, 1 and were intended to express somewhat 
different ideas. Under Article 73 b Members are obligated to develop 
“self-government” and “to assist them [the peoples of non-self-govern- 
ing territories] in the progressive development of their free political 
institutions.” This is not an obligation to give independence to these 
peoples at some future time, but only an obligation to develop “self- 
government” and “free political institutions” which may, but will not 
necessarily, take the form of “independence,” using that term in the 
sense of the severance of all political ties with another state, or at least 
the right to do so. Under subparagraph b of Article 76, however, the 
basic objective of the trusteeship system is declares! to be the “pro- 
gressive development towards self-government or indepenelence ” of the 
peoples of the' trust territories Thus, “self-government,” which may 
include inelependence but not necessarily, and “independence” become 
equal alternative objectives. The factors determining which of these 
objectives should be pursued are “the particular circumstances of each 
territory and its people,” “the freely expressed wishes of the peoples 
concerned,” and “the terms of each trusteeship agreement.” 

The first objective stated in subparagraph c does not have a specific 
counterpart in the Declaration, though presumably “just treatment” 
and “protection against abuse's” cover much of what is more specifically 
stated here. The phraseology used is taken from paragraph 3 of Chap- 
ter I. There is apparently no special significance to be attached to the 
somewhat abbreviated form used, i.e. “to encourage” in place of “to 
promote and encourage ” As we have already seen, Article 22 of the 
Covenant provided only for the guarantee of freedom of conscience and 
religion, and that only in territories to be placed under Class B and C 
Mandates, though the provisions of Class A Mandates did incorporate 
like guarantees. See comment on Article 1 , paragraph 3, for discussion 
of meaning of the terms “human rights” and “fundamental freedoms.” 

The second objective stated in subparagraph c is of an extremely gen- 
eral character. It emphasizes the necessity of recognition by all peoples 
of their essential interdependence as a condition to any effective inter- 
national cooperation for the attainment of the specific purposes of this 
and other Articles of the Charter. 

1 See comment on Article 73, this volume, p. 226. 
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Subparagraph d states two objectives which relate to the interests 
of the Members of the United Nations, as distinguished from the inter- 
ests of the indigenous populations. In territories under trusteeship 
agreements “ equal treatment in social, economic, and commercial mat- 
ters ” and in “the administration of justice” is to be ensured to all Mem- 
bers of the United Nations and their nationals. The principle of equality 
of economic opportunity was applied to the Congo Basin by the Berlin 
Convention of 1885. 1 It was recognized in Article 22 of the Covenant 
in so far as territories placed under Class B Mandates were concerned 
and was also included in Class A Mandates though this was not spe- 
cifically required by the provisions of the Covenant. 2 As for Class C 
mandated territories there was no provision for this guarantee and the 
mandate agreements omitted all reference to it with the result that the 
territories were in this respect assimilated to colonial areas. In principle, 
then, this provision represents a considerable advance over previous 
practice. 

The provision for equality of treatment in social matters is new and 
its exact meaning is not clear. Equal treatment in the administration 
of justice is a principle commonly recognized in international agree- 
ments and relates primarily to procedural matters. 

The qualification at the end of subparagraph d needs a word of com- 
ment. The words “ without prejudice to the attainment of the foregoing 
objectives ” are apparently intended to make it possible for discrimina- 
tory policies to be pursued, as, for example, bilateral trade arrangements 
making it possible for the goods of one Member to enter the territory 
on more favorable terms than those of another in return for special 
favors granted, if such arrangements seem to be necessary to the eco- 
nomic development of the country. It is a safeguard which may be 
necessary but which nevertheless opens the way for seriously weakening, 
if not destroying, the principle which it is sought to establish, particu- 
larly as there is no effective international control over the administering 
authority provided for in the Charter. 

The second qualification contained in d declares the objectives here 
set forth “ subject to the provisions of Article 80” which conserves 
existing rights pending the making of trusteeship agreements. Since 
the objectives of this Article apply only to territories which have been 
made trust territories as the result of such agreements, this reservation 
has the effect of saying that only to the extent agreed upon in individual 
trust agreements shall existing rights be affected by the provisions of 
this Article. The rights referred to in Article 80 include, among 
others, the rights enjoyed under League mandate arrangements now in 
force 

1 British and Foreign State Papers } 76, p. 4-20. 

*See Wright, cited above, Chaps. XV and XVI and Appendix II, p 503-616 
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Article 77 

1. The trusteeship system shall apply to such territories in the follow- 
ing categories as may be placed thereunder by means of trusteeship 
agreements: 

a. territories now held under mandate; 

b. territories which may be detached from enemy states as a result 
of the Second World War; and 

c. territories voluntarily placed under the system by states respon- 
sible for their administration. 

This paragraph indicates the categories of territories to which the 
trusteeship system is to apply. However, the system does not become 
automatically applicable to these territories once the Charter enters 
into force. It becomes applicable only following agreement between 
“the states directly concerned,” as the second paragraph of this Article 
and Article 79 make clear. 

Territories under Mandate. Falling in the category of territories now 
held under mandate are all territories which were placed under mandate 
in accordance with the terms of Article 22 of the Covenant and for which 
the mandates have not subsequently been terminated. These originally 
included the following: 

Class A Mandates 

Territory Mandatory 

France 
France 

United Kingdom 
United Kmgdom 
United Kingdom 

Class B Mandates 

United Kingdom 
United Kmgdom 
United Kingdom 
France 
France 
Belgium 

Class C Mandates 

South West Africa Union of South Africa 

The Marianas, Caroline, and Marshall 
Islands Japan 

New Guinea (Northeastern part), New 
Ireland, New Britain and the Solo- 
mon Islands Australia 

Nauru British Empire; through Australia 

Western Samoa New Zealand 


Togoland 

The Cameroons 

Tanganyika Territory 

Togoland 

The Cameroons 

Ruanda-Urundi 


The Lebanon 

Syria 

Palestine 

Trans-Jordan 

Iraq 
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The independence of Iraq was established on October 3, 1932, follow- 
ing approval by the Council of the League of Nations of an agreement 
between the United Kingdom and Iraq. In 1936, treaties of friendship 
and alliance were negotiated between France and Syria and Lebanon 
for application when the independence of these two countries was estab- 
lished. While the French Government had not recognized at the time 
that its responsibilities under the League mandates system were ended, 
both Syria and Lebanon 1 were admitted to participation in the San 
Francisco Conference, arc among the signatories of the Charter, and, 
under the provisions of Article 78, are placed outside the categories of 
territories to which the trusteeship system may apply. 

The mandate held by Japan for the Marianas, the Carolines and the 
Marshall Islands was never treated by the League as terminated or 
affected in any way by Japan’s withdrawal from the League in March 
1935 or by the outbreak of World War II. The mandate was originally 
conferred by the Supreme Council, consisting of the Principal Allied 
and Associated Powers in World War I (France, Italy, Japan, the United 
Kingdom and the United States) by decision of May 7, 1919 The ter- 
mination of the mandate can presumably be achieved by agreement of 
these states, and since two of them are among the enemy states in 
World War II, their consent can be obtained under the terms of peace. 

Territories Detached from Enemy States. The second category includes 
territories detached from enemy states as the result of World War II. 
It is not expressly restricted to territories which would fall in the category 
of “ non-self-go veming territories,” but the reasonable assumption is 
that such a restriction will be applied in practice. The Italian colonies 
of Eritrea, Somaliland and Libya will fall into this category if the deci- 
sion is taken to detach them from Italy, together with such other terri- 
tories as it may be decided to take from that country The same would 
be true of the insular possessions of Japan (excluding the mandated 
territories) and of Korea which was detached from the Japanese Empno 
pursuant to the terms of the Cairo Communique of December 1, 1943, 2 
and the Potsdam Declaration of August 2, 1945. 8 

Territories Voluntarily Placed under System. The third category 
includes all territories without further qualification which are “ volun- 
tarily ” placed under the system by the states responsible for their admin- 
istration. In a sense, the use of the w r ord “ voluntarily ” here is mislead- 
ing since it will be by agreement voluntarily entered into by the inter- 
ested parties that all territories, including those falling into the first 

1 By the terms of the Anglo-French agreement of December 13, 1945 the complete 
independence of Syria and the Lebanon was confirmed by France, and both British 
and French troops will be evacuated from those countries. New York Times, Decem- 
ber 14, 1945, p. 1 

J Department of State Bulletin , IX, p 393. 

* Ibid , XIII, p 153 
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two categories, will be brought under the trusteeship system. There is, 
however, the implication that in the case of territories falling into the 
first two categories, the states directly concerned should enter into the 
agreements necessary to bring them under the system while in the case 
of territories falling into the third category there is no suggestion what- 
ever of obligation. While the door is open to any Member which possesses 
a colony to place it by agreement under the trusteeship system, there 
can be no allegation of breach of faith or violation of the spirit of the 
Charter if it refuses to do so. 

2. It will be a matter for subsequent agreement as to which territories 
in the foregoing categories will be brought under the trusteeship system 
and upon what terms. 

The provisions of Article 22 of the Covenant, while not committing 
the Members of the League of Nations in any legal sense to placing 
specific territories under mandate, did by the specific references con- 
tained in paragraphs 4, 5 and 6 commit Members, at least in a moral 
sense, to place these territories under the mandates system. The pro- 
visions of Article 77, however, emphasize the fact that the trusteeship 
system shall apply only to the extent determined by subsequent agree- 
ment. While the difference from a strictly legal point of view between 
the Covenant and Charter provisions is not apparent, it would seem 
that the Charter places greater emphasis on the agreement stage and 
makes the conclusion of these agreements appear to be a voluntary 
matter subject to less moral compulsion than was implied in the 
Covenant 

For content of and parties to agreements, see Article 79 and comment. 

Article 78 

The trusteeship system shall not apply to territories which have be* 
come Members of the United Nations, relationship among which shall 
be based on respect for the principle of sovereign equality. 

This Article specifically excludes from the application of the trustee- 
ship system territories which have become Members of the United 
Nations It would appear to be obvious that a Member entitled to the 
benefit of the principle of sovereign equality, under Article B, para- 
graph 1 , cannot at the same time be a trust territory. Nevertheless, it 
was thought desirable to make this explicit for the reassurance of certain 
participants in the San Francisco Conference whose international status 
had not been completely clarified. Thus, Lebanon and Syria, though 
participants in the Conference and signatories of the Charter, were still 
regarded by France as technically subject to League Class A Mandates. 
Ethiopia, following its conquest by Italy in 1936, was proclaimed a part 
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of the Italian Empire. British troops invaded Ethiopia in June 1940, 
when Italy declared war, and the Emperor, Haile Selassie, returned to 
his capital on May 5, 1941. An agreement and military convention 
signed between Great Britain and Ethiopia on January 31, 1942 placed 
under British military administration certain areas bordering on French 
Somaliland and all the railways in Ethiopia. On October 9, 1942 Ethiopia 
joined the United Nations. 


Article 79 

The terms of trusteeship for each territory to be placed under the 
trusteeship system, including any alteration or amendment, shall be 
agreed upon by the states directly concerned, including the mandatory 
power in the case of territories held under mandate by a Member of the 
United Nations, and shall be approved as provided for in Articles 83 
and 86. 

This Article establishes the rule that the terms of trusteeship for each 
trust territory, as well as the fact of a particular territory’s being desig- 
nated a trust territory, are to be agreed upon by the states directly 
concerned. This extends to any alteration or amendment of the terms. 

Provisions of Trust Agreement. The detailed provisions of each trustee- 
ship agreement will presumably be such as to give effective application 
to the terms of the Charter, especially Chapters XII and XIII. 

Under the League system, mandates fell into three categories, “A,” 
“B” and “C,” the provisions of each being determined to a large extent 
by the terms of Article 22 of the Covenant relating to each class. Certain 
clauses, however, were common to all mandates. The mandatory power 
was given full power of administration and legislation subject to the 
terms of the mandate. It was placed under an obligation to make an 
annual report to the Council giving full information as to the measures 
taken to carry out the provisions of the mandate. It agreed that if any 
dispute should arise with any other Member of the League as to the inter- 
pretation or application of the mandate, such dispute, if not settled by 
negotiation, should be submitted to the Permanent Court of Inter- 
national Justice. Any modification of the mandate required the consent 
of the Council. 1 

Presumably the trusteeship agreements referred to in this Article will 
contain provisions covering the following matters, among others: the 
territory to which the agreement is to apply (Article 77); the nature 
of the administering authority (Article 81) ; the designation of any area, 
the whole or part of the territory in question, as strategic (Article 82); 
the obligations assumed by the administering authority; the responsi- 
bility of the administering authority in the maintenance of peace and 
security (Article 84); the organ by which the functions of the United 

1 League of Nations, The Mandates System , etc., cited above, p. 24 . 
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Nations are performed (Articles 83 and 86) ; annual report by administer- 
ing authority to the appropriate organ of the United Nations (Article 88) ; 
periodic visits and other procedures for keeping the appropriate organs 
of the United Nations informed (Article 87); settlement of disputes 
regarding interpretation and application of the agreement; revision of 
the agreement (Article 79) ; and termination of the agreement. There 
will no doubt be considerable variation in the detailed provisions of 
particular agreements because of the requirements of special circum- 
stances which it will be necessary to take into account. 

Parties to the Agreements . It is stated that the agreements here referred 
to shall be between “the states directly concerned” (Article 79). This 
raises important and difficult questions of interpretation. Who are 
“the states directly concerned” in the case of territories held under 
League mandates? Article 79 and the report of the Conference technical 
committee 1 make it clear that the mandatory state is to be regarded as 
a party to the agreement in each case. That being so, it will be possible 
for the mandatory state to refuse to enter into such an agreement, and, 
with the League of Nations presumably no longer in existence, the man- 
datory will in fact assume the role of colonial administrator with none of 
the safeguards originally intended. Are the states who constituted the 
Principal Allied and Associated Powers at the time the original assign- 
ment of Mandates was made to be regarded as “states directly con- 
cerned”? Are the members of the League of Nations Council, which 
under the Covenant was made responsible for securing observance of 
the terms of the mandates, to be so regarded? And what about the 
Members of the league? It is clear that there are serious difficulties 
involved here, and since an agreement between the states directly 
concerned is required before any mandated territory can be placed 
under the trusteeship system, long delays may well ensue, and no 
assurance is provided that any such territories will be so disposed of 2 

A similar problem arises in connection with territories detached from 
enemy states as the result of World War II, though here the technical 
difficulties would appear to be considerably less. Presumably the “states 
directly concerned” include at least those of the “Big Five” who have 
been at war with the enemy state in question. Are other Members of 
the United Nations to be included as well? Agreement among the United 
Nations may be difficult to obtain, and, in particular, the Member 
whose forces arc in actual occupation of the territory may be reluctant 
to yield it up, though under the terms of the Atlantic Charter, the prin- 
ciples of which were accepted by the signatories of the Declaration by 

1 UNCIO, Draft Report of the Rapporteur of Committee II /4, Doc. 1091, II/4/44 

* For discussion of title to mandated territories, see Wright, cited above, p. 310. 
for discussion at San Francisco, see UNCIO, Summary Report of Eighth Mectinq of 
Committee 1 1/4, May 88, Doc. 512, II/4/21, p 1. 
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United Nations of January 1, 1942, the United Nations seek “no aggran- 
dizement, territorial or other.” 

Approval of Agreements. As stated in Articles 83 and 85 to which refer- 
ence is made, the trusteeship agreement, once it has been negotiated, 
must be approved by the Security Council, in so far as it relates to 
strategic areas, and by the General Assembly for all areas not designated 
as strategic. 

If the agreement is entered into by the states directly concerned with- 
out any consultation with the Trusteeship Council in advance, or with- 
out any advance consideration of the matter by the General Assembly 
or the Security Council, these organs may find themselves in the position 
where in fact their freedom of decision is considerably restricted. It 
may well be that the practical alternative presented will be that of 
approval of the agreement as it stands or no agreement at all. This would 
greatly weaken the effectiveness of United Nations control of the admin- 
istration of trust territories. It would seem desirable that some pro- 
cedure be worked out by which the appropriate organ or organs of the 
United Nations might have the opportunity to consider the matter and 
express their views on desirable terms of the agreement before the “states 
directly concerned” actually commit themselves. 

Article 80 

1. Except as may be agreed upon in individual trusteeship agreements, 
made under Articles 77, 79 and 81, placing each territory under the trus- 
teeship system, and until such agreements have been concluded, 
nothing in this Chapter shall be construed in or of itself to alter in any 
manner the rights whatsoever of any states or any peoples or the terms 
of existing international instruments to which Members of the United 
Nations may respectively be parties. 

The purpose of this Article is conservatory, that is, to safeguard exist- 
ing rights pending the entrance into force of the trusteeship agreements 
provided for in Articles 77, 79 and 81. It is intended to apply particu- 
larly to rights in mandated territories. 

The question of the protection of existing rights was the subject of 
extensive discussion at the Conference. The original proposal contained 
in paragraph 5 of Section B of the Working Paper was that “except as 
may be agreed upon in individual trusteeship arrangements, placing 
each territory under the trusteeship system, nothing in this chapter 
should be construed in and of itself to alter in any manner the rights 
of any state or any peoples in any territory.” 1 This was criticized by 
some delegates on the ground that it protected the rights of mandatory 

1 Ibvl , Proposed Working Paper for Chapter on Dependent Territories and Arrange- 
ments for International Trusteeship, Doc. 323, II/4/12, p. 2; this volume, p. 328. 
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powers and was a deviation from the basic purpose of the trusteeship 
system which was to further the welfare of dependent peoples. It was 
argued that the protection given should be extended only to the rights 
of inhabitants, that the mandatory had only duties, not rights. As 
regards the inhabitants of certain mandated territories, the view appeared 
to be held that the proposal did not go far enough in protecting rights 
enjoyed under the mandate system, particularly the right of communities 
referred to in paragraph 4 of Article 22 of the Covenant to have their 
independence provisionally recognized and to have their wishes treated 
“as a principal consideration in the selection of the mandatory.” Other 
delegates took the view that the mandatory power equally had rights 
which should be protected. 

The Delegate of the United States stated that the proposal under 
consideration was intended to mean “that all rights, whatever they 
may be, remain exactly the same as they exist — that they are neither 
increased or diminished by the adoption of this Charter. Any change 
is left as a matter for subsequent agreements.” 1 To meet some of the 
objections that had been raised, though not all, a new draft was presented 
toward the end of the Conference, substantially the text of the Charter. 
The United States Delegate', who presented the draft, stated that among 
the “rights” protected were included any rights set forth in paragraph 4 
of Article 22 of the Covenant 2 

The Delegate for Iraq moved an alternative text which read as follows: 

(a) In the event of any territory lieing placed under the trusteeship system, 
nothing in this Chapter should be construed in and of itself to alter in any man- 
ner the rights of any state in any territory or to diminish the rights of the 
people of that territory 

(b) Notwithstanding anything contained in this Chapter, in the event of the 
transfer to the trusteeship system of any territory now administered on the 
basis of Paragraph 4 of Article 22 of the Covenant of the League of Nations, such 
trusteeship shall not apply to such a territory save within the limits and for the 
purposes laid down in the aforementioned paragraph of the Covenant. 3 

The Committee decided by a vote of 32 to 5 in favor of the present 
text, while accepting the interpretation given by the Delegate of the 
United States. It thus appears tliat among the rights to be protected 
in mandated territories are to be included the rights of mandatory 
powers, the rights of other states and the rights of peoples other than 
the inhabitants of the mandated territory. Such rights as the peoples of 
particular mandated territories have, as for example under paragraph 4 
of Article 22 of the Covenant, are equally protected 

1 Ibid., Summary Report of Tenth Meeting of Committee II / 4, May 24 , 1945 , Doc 
580, II/4/24, p. 2. 

* Ibid., Summary Report of Thirteenth Meeting of Committee II /4, June 8 , 1945 , 
Doc. 877, 1 1/4/35, p. 3. 

*76id. 



244 


CHARTER OF THE UNITED NATIONS 


2. Paragraph 1 of this Article shall not be interpreted as giving grounds 
for delay or postponement of the negotiation and conclusion of agree- 
ments for placing mandated and other territories under the trusteeship 
system as provided for in Article 77. 

The meaning of this paragraph is apparent. It is obviously intended 
to prevent a mandatory from using the protection of its rights as an 
excuse for refusing to enter into a trusteeship agreement. There is no 
sanction provided, however, and no means of coercing a mandatory into 
concluding a trusteeship agreement. 

Article 81 

The trusteeship agreement shall in each case include the terms under 
which the trust territoiy will be administered and designate the authority 
which will exercise the administration of the trust territory. Such 
authority, hereinafter called the administering authority, may be one 
or more states or the Organization itself. 

Nature of Administering Authority . It is to be noted that whereas 
under the League system, according to the provisions of Article 22, the 
practice was for single states to act as mandatories, this Article permits 
an alternative method The administering authority for a given territory 
may be one or more states or the Organization itself It is to be noted 
that it is not specifically static! that the administering authority, if a stat e, 
must be a Member. It therefore cannot be assumed that memliership 
will be a prerequisite There was some objection in committee to permit- 
ting the Organization to act as administering authority on the grounds 
that this was likely to prove ineffective in practice The point was not 
pressed, however, and under the terms of the Article, direct administra- 
tion by the Organization is permissible 

Termination of Trust Agreement Neither in this Article nor in any 
other Article of the Charter is there any provision regardmg the termina- 
tion of the status of trusteeship or covering the cases of the withdrawal 
from the Organization of a state acting as administrative authority under 
a trusteeship agreement, or of the commission of an act of aggression 
by such a state. The League Covenant contained no express provision 
applicable to these situations. 

As regards the termination of a mandate the practice of the League 
was to permit this on two conditions: (1) the existence in the territory 
concerned of de facto conditions justifying the presumption that the 
country had reached the stage of development where it was able “to 
stand by itself under the strenuous conditions of the' modem world”; 
and (2) the provision of certain guarantees. 1 In the case of Iraq, which 
was the only mandated territory to have its status officially terminated 

1 League of Nations, The Mandate # System , etc , cited above, p 118 . 
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and to be admitted to the League, the guarantees took the form of a 
treaty between the mandated territory and the mandatory and of a 
declaration signed by the Government of Iraq. 

When the question arose of the consequences for the mandates system 
of the Japanese invasion of Manchuria in 1931 and subsequent Japanese 
withdrawal from the League, a course of inaction was followed. In this 
case, there was the aggravating circumstance that Japan, in addition to 
committing an act of aggression and withdrawing from the League, 
clearly failed to live up to her obligations under the terms of Article 22 
and of the mandate. 

In the course of Committee consideration at San Francisco, the Dele- 
gate of Egypt moved that provisions embodying the following principles 
be included in this Chapter: 

That in all trust territories, within its competence, the General Assembly 
shall have the power to terminate the status of tiusteeship, and declare the 
territory to be fit for full independence, either at the instance of the Administer- 
ing Authority, or upon the recommendation of any member of the Assembly. 

That whenever there is any violation ol the terms of the trusteeship arrange- 
ments by the administering authority, oi when the administering power has 
ceased to be a Memlier of the United Nations, or has been suspended from 
membership, the Orgamzation shall take the necessary steps for the transfer of 
the territory under trusteeship to another administering authority, subject to 
the provisions of Articles 2 and 6 above. 1 

It was argued against this proposal that a provision for the termination 
or transfer of a trusteeship without the; consent of the administering 
authority would be contrary to the voluntary basis upon which the 
system was to rest. It was contended that on the basis of League experi- 
ence a provision for the termination of a trusteeship through recognition 
of independence was unnecessary and might be left to individual agree- 
ments With regard to the matter of termination as a penalty for mal- 
administration or as a consequence of the administering authority ceas- 
ing to be a Member, it was argmnl that the case was covered by other 
provisions of the Charter, notably by the provisions empowering the 
Security Council to deal with disputes and situations likely to endanger 
the peace. Moreover, it was pointed out that there were great practical 
difficulties in the way of enforcing penalties. 

As a result of this discussion the Chairman of Committee II/4 (the 
Delegate of New Zealand) asked the Delegates of the United States and 
the United Kingdom to prepare a statement for inclusion in the Rappor- 
teur's report on two questions which the discussion had suggested. In 
the light of this action, the Delegate of Egypt withdrew his motion, 

1 UNCIO, Summary Report of Fourteenth Meeting of Committee II /4, June 15, 1945 , 
Doc. 1018, II/4/38, p. 5. Articles 2 and 6, here referred to, became Articles 76 and 
81 of the Charter. 
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and no formal vote was taken on it. The statement 1 * which was sub- 
mitted by the Delegates of the United Nations and Great Britain was as 
follows: 

1. If a State administering a trust territory commits an act of aggression, what 
consequences will follow in relation to its trust? — The powers of the Security 
Council as defined in Chapter VIII 3 of the Charter are not limited to dealing 
with acts of aggression. The Security Council may investigate any situation 
which may lead to international friction or give rise to a dispute, in order to 
determine whether its continuance is likely to endanger the maintenance of 
international peace and security. Any Member of the United Nations may bring 
any such situation to the attention of the General Assembly or of the Security 
Council If the Security Council should in any particular case decide that the 
continuance of the situation is in fact likely to endanger the maintenance of 
international peace and security it may recommend appropriate procedures or 
methods of adjustment. In this way a Trustee State which showed signs of 
aggressive intentions or had committed an aggression could be dealt with, 
whether it were still a MembeV of the Organization or not. In general, however, 
the same considerations apply as are explained in reply to Question 2, namely 
that the action to be taken in such a case can only be decided upon at the time 
and in the light of all relevant circumstances. 

2. If a State withdraws from the United Nations Organization and continues to 
hold a trust territory under the Charter , how is the Organization to continue to exer- 
cise its responsibilities with respect to the administration of that trust territory ? — 
If a State withdraws for reasons which reflect no discredit upon it, and if it 
declares its willingness to continue to abide by the terms of the Trusteeship 
system, although itself ceasing to be a member of the General Assembly or 
Trusteeship Council, there should be no reason for transferring the trust terri- 
tory. There is no inherent reason why the system of annual reports, petitions, 
periodic visits, etc. could not continue in such circumstances and the Adminis- 
tering Authority could be given the opportunity (though not compiled) to 
attend meetings of the Trusteeship Council when matters affecting its Trust 
Territories are under consideration Moreover, if after ceasing to be a Member 
of the United Nations, the Administering Authority committed violations of 
the Trust, any measures which are provided elsewhere m the Charter against 
Member States could be invoked equally against the State m question. If, how- 
ever, the State were allowed to withdraw for other reasons, or were expelled, 
and did not voluntarily consent to the tiansfer of the Trust to another authority, 
the resulting situation could only be judged by the General Assembly and the 
Security Council on its merits in the light of all the circumstances prevailing 
at the time. It is impossible to make provision in advance for such a situation. 

It was decided that while this statement should not be regarded as 
an expression of the views of the Committee, it should be appended to 
the Rapporteur's report.* 

1 Ibid., Report of the Rapporteur of Committee 11/4, Doc. 1115, II/4/44 (1) (a), 
p 14-15. 

* Chapter VIII of the Dumbarton Oaks Proposals. This was broken down into 
Chapters VI, VII and VIII of the Charter as finally adopted. 

* Ibid , Summary Report of Sixteenth Meeting of Committee II/4t June 20, 1945, Doc. 
1143, II/4/46, p. 1. 
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Article 82 

There may be designated, in any trusteeship agreement, a strategic 
area or areas which may include part or all of the trust territory to which 
the agreement applies, without prejudice to any special agreement or 
agreements made under Article 43. 

This Article, taken together with Article 83, provides for a special 
regime for those areas in which a Member or Members of the United 
Nations, or tho United Nations as a group, may have special interests 
of a strategic character. Presumably the interest in question may result 
cither from the defense requirements of a particular state or states or 
from the needs of the Organization as a whole for maintaining peace and 
security as determined by the Security Council. 

The situation which apparently gave rise to this differentiation between 
territories placed under trusteeship agreements, subject to the authority 
of the General Assembly, and those placed under the authority of the 
Security Council because of the designation of a strategic area or areas, 
was the need of finding some device by which the principle of non- 
aggrandizement laid down in the Atlantic Charter might be respected 
vhile at the same time the special security requirements of certain 
Members of the United Nations would be satisfied. The United States, 
for example, after the experience of attack without warning at Pearl 
Harbor, was inclined to insist upon a measure of control over areas in 
the Pacific in the interest of national defense. However, by the terms 
of the Atlantic Charter the United States Government was committed 
to the principle of territorial non-aggrandizement. 

The special significance of the designation of a particular area as 
strategic is made clear in Article 83. It means that functions of the 
Organization, including the approval of the terms of the agreement and 
their alteration or amendment, are to be performed by the Security 
Council On the Security Council any one of the permanent members, 
including the United States, will be in a position to veto any action by 
that body. A permanent member will consequently be in a better posi- 
tion to protect its special national interests on the Security Council than 
in the General Assembly where decisions are taken by a majority vote 
or a special two-thirds majority vote. In addition to the protection that 
a permanent member of the Security Council interested in a particular 
strategic area will derive from the fact that its consent is necessary to 
any agreement bringing the area under the trusteeship system, there 
is the added guarantee that with respect to the supervision of the admin- 
istration of such an area no action can be taken by the Security Council 
without its approval. 

In addition to safeguarding the special security interests of permanent 
members of the Security Council, this arrangement can be said to har- 
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monizc with the general peace and security system of the Charter since 
it places on the Security Council, primarily responsible for the mainte- 
nance of international peace and security, the responsibility for the 
exercise of Organization trusteeship functions in those areas which are 
of strategic value in the organization of international peace and security. 
It thus gives assurance that the areas in question will be administered 
with due regard to the requirements of enforcement action under Chap- 
ters VII and VIII. 

It is stated that this Article in no way affects the obligations of Mem- 
bers under Article 43 which provides for a special agreement or agree- 
ments defining the terms under which Members place at the disposition 
of the Security Council armed forces, assistance and facilities for use 
in the maintenance of international peace and security. 

Article 83 

1. All functions of the United Nations relating to strategic areas, in- 
cluding the approval of the terms of the trusteeship agreements and of 
their alteration or amendment, shall be exercised by the Security 
Council. 

This paragraph simply provides for the substitution of the Security 
Council for the General Assembly in the performance of the functions 
of the United Nations in respect to strategic areas The reasons and 
consequences of this were explained in the comment on Article 82. 

While the Security Council is substituted for the General Assembly 
as the organ responsible for the performance of the functions of the 
United Nations relating to strategic areas in trust territories, there is 
nowhere in the Charter a specific grant of powers to be used in carrying 
out these functions comparable to that contained in Article 87 for the 
General Assembly. It would seem that the possession of such powers 
would be necessary to the effective exercise by the Security Council of 
its functions under this Article, and furthermore, by a reasonable inter- 
pretation might be implied from the wording of this Article. 

2. The basic objectives set forth in Article 76 shall be applicable to 
the people of each strategic area. 

The meaning of this is self-explanatory. 

3. The Security Council shall, subject to the provisions of the trustee- 
ship agreements and without prejudice to security considerations, avail 
itself of the assistance of the Trusteeship Council to perform those func- 
tions of the United Nations under the trusteeship system relating to 
political, economic, social, and educational matters in the strategic areas. 

By the terms of this paragraph the Security Council is to avail itself 
of tjhe assistance of the Trusteeship Council in performing those func- 
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tions of the United Nations relating to political, economic, social and 
educational matters in the strategic areas designated under the terms 
of Article 82. There was some discussion in the technical committee at 
the Conference as to whether this should be made obligatory or faculta- 
tive. It was argued that the Security Council must be given some dis- 
cretion in the matter and in recognition of this need two safeguards were 
inserted. One states that this obligation is subject to the provisions of 
the trusteeship agreements and the other that it is “ without prejudice” 
to security considerations. This would indicate then that security con- 
siderations within the special areas designated are to be paramount even 
though they may involve neglect of other purposes stated in Article 76. 

Article 84 

It shall be the duty of the administering authority to ensure that the 
trust territory shall piay its part in the maintenance of international peace 
and security. To this end the administering authority may make use of 
volunteer forces, facilities, and assistance from the trust territory in 
carrying out the obligation towards the Security Council undertaken in 
this regard by the administering authority, as well as for local defense 
and the maintenance of law and order within the trust territory. 

This Article places upon the administering authority the obligation 
to see to it that the trust territory plays its part in the maintenance of 
international peace and security and it empowers the administering 
authority to this end to make use of “ volunteer forces, facilities and 
assistance from the trust territory ” in carrying out any obligation under- 
taken toward the Security Council. These forces and facilities may also 
be used for the purposes of local defense and the maintenance of law 
and order within the trust territory. 

Under the league mandates system, insofar as territories under 
Class B and Class C mandates were concerned, mandatories were obli- 
gated to prevent “the establishment of fortifications of military and 
naval bases” and “military training of the natives for other than police 
purposes and the defense of territory.” The meaning of the words 
“defense of territory” was not clear and led to disagreement between 
the Members of the League as to whether natives given military training 
might be used for defense of the territory of the mandatory power. 1 
Nothing was said about their use in connection with carrying out League 
obligations. 

The Charter makes it clear that while compulsory military training 
cannot be instituted, volunteer forces may be recruited and trained and 
used not only for local defense and police purposes but also for carrying 
out commitments under the Charter entered into by the administering 


1 See Wright, cited above, p. 39, 115. 
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authority for the maintenance of peace. It would seem then that such 
forces cannot be used by the administering authority for defense of its 
own territory, except by decision of the Security Council. 

Article 85 

1. The functions of the United Nations with regard to trusteeship 
agreements for all areas not designated as strategic! including the 
approval of the terms of the trusteeship agreements and of their altera- 
tion or amendment! shall be exercised by the General Assembly. 

This paragraph represents a change from the method of control pro- 
vided in the Covenant of the League. The terms of Article 22 of the 
Covenant provided that the Council should define the terms of the 
mandates except where previously determined by agreement of the 
Members of the League. In practice the agreements were invariably 
submitted to the Council for its approval. Furthermore, it was to the 
Council that the mandatory reported on its administration, and the 
Council was the organ responsible under the Covenant for performing 
League functions in respect to mandated territories. However, the 
Assembly had the opportunity in connection with its consideration 
of the Secretary-General's report to review the administration of 
mandated territories, and did not hesitate to criticize it and make 
recommendations. 

Under the Charter system it is the General Assembly which is made 
responsible for the performance of these functions except for those areas 
designated as strategic, where the functions are to be performed by the 
Security Council. This places the United Nations control of the opera- 
tion of the trusteeship system on a broader basis than was the case with 
the League mandatory system and gives to the smaller nations which are 
perhaps more likely to be disinterested a relatively greater share in the 
international supervision that is established 

2. The Trusteeship Council, operating under the authority of the Gen- 
eral Assembly y shall assist the General Assembly in carrying out these 
functions. 

Under the Covenant system a Permanent Mandates Commission 
was established to advise the Council on all matters relating to the 
observance of the mandate. Under the Charter system the Trusteeship 
Council is primarily responsible to the General Assembly although, 
according to the terms of Article 83, paragraph 3, the Security Council 
is to make use of it. 



CHAPTER XIII 


THE TRUSTEESHIP COUNCIL 
Composition 
Article 86 

1. The Trusteeship Council shall consist of the following Members 
of the United Nations: 

a. those Members administering trust territories; 

b . such of those Members mentioned by name in Article* 23 as are 
not administering trust territories; and 

c. as many other Members elected for three-year terms by the 
General Assembly as may be necessary to ensure that the total num- 
ber of members of the Trusteeship Council is equally divided between 
those Members of the United Nations which administer trust terri- 
tories and those which do not. 

Composition of the Council Under the Covenant, the Permanent 
Mandates Commission consisted of experts appointed by the Council, 
the majority of members being nationals of non-mandatory states. The 
Trusteeship Council is organized on a different principle It is composed 
in the same manner as the Economic and Social Council and consists 
of Members of the United Nations. It is referred to in Article 7 as one 
of the principal organs of the United Nations. It Ls from the point of 
view of the Organization a more independent and important body than 
was the Permanent Mandates Commission It is intended, however, 
to function under the authority of the General Assembly and is, there- 
fore, responsible in the exercise of its functions to that body. 

The Trusteeship Council consists of three categories of members: 

(1) Members of the United Nations administering trust territories, 

(2) Members of the United Nations mentioned by name in Article 23, 
that is, the original permanent members of the Security Council, which 
are not .administering trust territories, and (3) as many additional 
members elected for three-year terms by the General Assembly as may 
be necessary to make the number of members administering trust terri- 
tories equal to the number which are not. This means that the total 
number of members of the Council will lx' variable, depending in the 
last analysis upon the numlx'i- of Members which are made responsible 
for the administration of trust- territories. 

251 
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The way in which the Trusteeship Council is constituted under this 
paragraph was bound to create a difficulty when it came to the setting 
up of the organ in the first instance. The provisions of this paragraph 
cannot be fully applied until agreements have been entered into estab- 
lishing trust territories and indicating what Members are to administer 
trust territories Until these agreements are made there inevitably has 
to be a choice between postponing the setting up of the Trusteeship 
Council until the trusteeship agreements envisaged in Article 79 are 
made, and setting it up on a purely provisional basis. The Executive 
Committee of the Preparatory Commission, accepting the second alter- 
native, recommended that there should be established “in accordance 
with Article 22 of the Charter, a temporary Trusteeship Committee to 
perform certain of the functions assigned by the Charter to the Trustee- 
ship Council, pending its establishment ” 1 

Balance between Administering and Norir Administering Members. It 
is to be noted that the balance between states admimstning trust terri- 
tories and those not administering trust territories on the Trusteeship 
Council is different from that which existed between mandatories and 
non-mandatories on the Permanent Mandates Commission. On the 
Commission representatives of non-mandatory powers were in the 
majority which might be interpreted as giving a guarantee of greater 
independence of action than does the principle of equality which is used 
in determining the composition of the Trusteesliip Council 

The Working Paper adopted by Committee II/4 as the basis for dis- 
cussion provided that the Council should consist of specially qualified 
representatives “designated (a) one each by the states administering 
trust territories, and (b) one each by an equal number of other states 
named for three-year periods by the General Assembly.” 2 In operation 
this arrangement could have resulted in one or more of the permanent 
members of the Security Council not having representation on the 
Trusteeship Council Of course this possibility exists in the case of the 
Economic and Social Council under the plan for its constitution con- 
tained in the Charter. The nature of the matters with which the Trustee- 
ship Council would be dealing, however, apparently led to a demand that 
a modification be introduced which would assure the permanent members 
of the Security Council membership at all times. A revised text was 
submitted by the Delegate of the United States. 3 This provided for 
constituting the Council in the manner provided in Article 86. A pro- 

1 Report by the Executive Committee to the Preparatory Commission of the United 
Nation s, cited above, p 55. Three delegations objected to this recommendation 
on the ground that it was not authorized by the Charter and would be unconsti- 
tutional 

2 UNCIO, Doc 323, II/4/12, p 3. 

* Ibid , Summary Report of Thirteenth Meeting of Committee 1 1/4) June 8 } 194&) 
Doc. 877, 11/4/35, p 4 
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posal was then made in Committee to reintroduce the original idea of 
an equal balance between elected and non-elected members. It was 
argued that the permanent members of the Security Council resembled 
the administering states in that they were interested parties, and that 
the peoples of the trust territories would be better protected if half of 
the members of the Trusteeship Council were elected by the General 
Assembly. Against this proposal it was argued that there was “no dis- 
tinction in humanitarian purpose” between the three categories but 
only “of practical experience,” and that “what was required on the 
Trusteeship Council was the greatest possible sum of knowledge and 
wisdom.” The proposal was defeated by a vote of 31 to 8. 1 

2. Each member of the Trusteeship Council shall designate one 
specially qualified person to represent it therein. 

This suggests that from the point of view of the expert character of 
its members the Trusteeship Council is not to differ materially from the 
Permanent Mandates Commission. A “specially qualified person” 
would seem to be for all practical purposes an expert, that is, a person 
who by virtue of training and experience is entitled to have his opinions 
deferred to on all matters which come before the Council for action. 

Functions and Powers 
Article 87 

1. The General Assembly and, under its authority, the Trusteeship 
Council, in carrying out their functions, may: 

a . consider reports submitted by the administering authority; 

b. accept petitions and examine them in consultation with the 
administering authority; 

c. provide for periodic visits to the respective trust territories at 
times agreed upon with the administering authority; and 

d. take these and other actions in conformity with the terms of 
the trusteeship agreements. 

The powers that are given to the General Assembly and, under its 
authority, to the Trusteeship Council by the terms of this Article cover 
those powers which were vested in the League of Nations Council and 
the Permanent Mandates Commission under the Covenant of the League 
of Nations 2 and in addition make provision for periodic visits to the 
trust territories which were not permitted under the League mandates 
system. It was the contention of the mandatory powers that inquiries 
on the spot conducted under the direction of the Permanent Mandates 
Commission would have the effect of weakening the authority of the 
1 Ibid., p. 5. 

1 On powers vested m the League Council and the manner m which these powers 
were exercised, see Wright, cited above, p. 126 ff. 
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mandatory. The withholding of this power deprived the Commission 
of an important means of establishing the facts which were necessary 
to the adequate performance of its duties. It made the Commission 
largely dependent upon the reports and oral explanations of the repre- 
sentatives of the mandatory powers. 

While the General Assembly and the Trusteeship Council may make 
provision for periodic visits to the trust territories, there is one important 
provision attached to the grant of power, namely that the visits must 
be carried out “at times agreed upon with the administering authority.” 
This makes it possible for the administering authority to prevent any 
such visits from taking place, but in view of the probable reaction to 
such a refusal it is unlikely that any administering authority which is 
a Member of the United Nations will resort to such extreme measures. 
This provision then represents a definite advance over the League system. 

Certain other provisions of this Article deserve words of comment. 
The use of the words “under its authority,” repeated from Article 85, 
paragraph 2, emphasizes that the Trusteeship Council in performing the 
functions here enumerated is to act under the direction and supervision 
of the General Assembly. The power to “consider reports” is to be 
understood as involving the power to discuss and to make recommenda- 
tions. 1 Of course, it would be denying the General Assembly and the 
Trusteeship Council any effective means of carrying out the responsi- 
bilities placed on them by the terms of Article 85 if clause a were given 
a restricted interpretation which denied to these organs the power to 
do more than discuss and cogitate. 

The power expressly accorded to accept petitions and examine them 
“in consultation with the administering authority” was not explicitly 
given by the Covenant to any organ of the League, but the Council 
adopted the procedure in 1923. Such petitions were frequently pre- 
sented. Certain conditions were laid down to which petitions must 
conform in order to be considered. 2 * * The Provisional Rules of Procedure 
for the Trusteeship Council, recommended by the Executive Committee 
to the Preparatory Commission, contained rules with regard to petitions 
which were obviously inspired by League experience. Thus Rule 38 
provided that the Council should reject petitions or parts thereof “ (a) if 
they are trivial in nature, couched in abusive terms, or submitted anony- 
mously; and (b) if they contain complaints which are incompatible with 
the provisions of Chapters XII and XIII of the Charter or the trustee- 
ship agreements.” The Provisional Rules admitted the possibility of 
oral as well as written petitions 8 

1 On meaning of word “consider” as used in Charter, see this volume p. 98. 

1 See Wright, cited above, p 169 

* Report by the Executive Committee to the Preparatory Commission of the United 

Nation8 f cited above, p. 61. 
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Clause d authorizes the General Assembly and the Trusteeship 
Council to “take these and other actions in conformity with the terms 
of the trusteeship agreements.” This might be interpreted in two ways. 
It can be regarded as adding to the powers of the two organs by provid- 
ing that the powers enumerated in this Article may be extended by the 
terms of the trusteeship agreements. If this was the intention, it is 
not clear why “ in conformity with ” should bo made to condition “ these ” 
as well as “other actions,” as is clearly the case. On the other hand, this 
clause can be interpreted as having definitely restrictive possibilities, 
as saying in effect that actions of the two organs under this Article and 
other Articles of the Charter, in trusteeship matters, must conform to 
the terms of the individual trusteeship agreements in individual cases. 
The second interpretation would appear to be warranted by the history 
of the text. The original Working Paper closed the enumeration of the 
powers of the two organs with the words “and to take other action in 
conformity with the trusteeship arrangements.” 1 This was subsequently 
revised in the United States draft by the insertion of a comma after 
“action,” thereby making the qualifying phrase apply to all the powers 
enumerated. 2 It would thus appear that the purpose of the clause is 
to make it clear that the General Assembly and the Trusteeship Council 
in performing the trusteeship functions of the United Nations in respect 
to any given trust territory must act in conformity with the terms of 
the trusteeship agreement by which that trust territory is set up. 

Article 88 

The Trusteeship Council shall formulate a questionnaire on the 
political, economic, social and educational advancement of the inhabi- 
tants of each trust territory, and the administering authority for each 
trust territory within the competence of the General Assembly shall make 
an annual report to the General Assembly upon the basis of such 
questionnaire. 

By the terms of this Article each administering authority is obligated 
to make an annual report to the General Assembly upon the administra- 
tion of the territories for which it is responsible. This differs from the 
League system in that the report goes to the Assembly directly instead 
of to the Council However, in the case of areas designated as strategic 
the practice will follow that of the League since it will be to the Security 
Council that the administering authority will presumably report in such 
cases. 

In order to secure uniform reports and to be certain that all the points 
upon which information is desired are covered, the Trusteeship Council 
is given the power, in fact is required, to formulate a questionnaire upon 

* UNCIO, Doc. 323, II/4/J2, p 3. 


*JWd., p. 7. 
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which the report of the administering authority is to be based. This, 
too, represents a considerable advance over the League system and if 
the terms of the Article are carried out, reports submitted by the admin- 
istering authorities should be much more satisfactory than they were in 
many cases under the League mandates system. 

It is to be noted that the Article specifies in some detail the content 
of the questionnaire. This detailed description was inserted largely upon 
the insistence of the smaller powers with a view to giving still another 
guarantee that full publicity will be given to the record of each admin- 
istering authority in carrying out its trust under the trust agreement. 

Voting 
Article 89 

1. Each member of the Trusteeship Council shall have one vote. 

2. Decisions of the Trusteeship Council shall be made by a majority 
of the members present and voting. 

This article is similar to Article 67, which governs voting in the Eco- 
nomic and Social Council. The same comment applies. 

Procedure 
Article 90 

1. The Trusteeship Council shall adopt its own rules of procedure, 
including the method of selecting its President. 

2. The Trusteeship Council shall meet as required in accordance with 
its rules, which shall include provision for the convening of meetings on 
the request of a majority of its members. 

This is similar to Article 72, which applies to the Economic and 
Social Council. The same comment applies 

Article 91 

The Trusteeship Council shall, when appropriate, avail itself of the 
assistance of the Economic and Social Council and of the specialized 
agencies in regard to matters with which they are respectively concerned. 

While leaving a certain measure of discretion to the Trusteeship 
Council this Article makes it the duty of the Council to avail itself of 
the assistance of the Economic and Social Council and of the specialized 
agencies in regard to matters with which they are respectively concerned. 
The desirability of such a practice is obvious. The Article represents 
another attempt to secure proper coordination of the activities of the 
organs of the United Nations and of the specialized agencies in their 
relations with the United Nations Organization. 
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THE INTERNATIONAL COURT OF JUSTICE 
Article 92 

The International Court of Justice shall be the principal judicial organ 
of the United Nations. It shall function in accordance with the annexed 
Statute, which is based upon the Statute of the Permanent Court of 
International Justice, and forms an integral part of the present Charter. 

History of the Chapter. No attempt was made in the Dumbarton Oaks 
Conversations to draft the statute of an international court. It was 
agreed that there should bo an international court of justice which would 
constitute the principal judicial organ of the Organization, but it was 
not decided whether it should be a new court or the old Permanent 
Court of International Justice with its Statute revised. Shortly after 
the Crimea Conference in February 1945, when the date of the San 
Francisco Conference was set, the Sponsoring Governments invited the 
Members of the Umted Nations to send representatives to a preliminary 
meeting in Washington to prepare a draft of a statute for the proposed 
court to be submitted to the Conference as a basis for discussion. Thus 
was constituted the United Nations Committee of Jurists which met 
in Washington from April 9 to 20, 1945. 

This Committee, taking into account the Statute of the Permanent 
Court of International Justice and the experience of that tribunal, 1 
prepared a report for submission to the Conference 2 This report included 
a Draft Statute following closely the arrangement and, in the main, 
the substance of the Statute' of the Permanent Court. On points where 
there were differences of opinion which the Committee was unable to 
resolve, the Committee presented alternative texts. This draft was 
used as the basis of discussion by Committee IV/1 of the United Nations 
Conference This Committee m addition had the benefit of the advice 
of two members of the Permanent Court (Judge Gustavo Guerrero, the 
President of the Court, and Judge Manley O. Hudson), who were invited 
by the Committee to attend its meetings. 

The Court as a Principal Organ . Article 92 states that the Inter- 
national Court of Justice shall be “the principal judicial organ” of the 
United Nations. This means, first of all, that the Court is one of the 

1 For review of the Court's work, see Hudson, Manley O , The Permanent Court of 
International Justice , 1920-1942 A Treatise, N Y , Macmillan, 1943, 807 p. 

* The United Nations Committee of Jurists , Jurists 86, G/73, April 25, 1945 
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organs of the Organization, 1 and secondly, that the connection between 
the Court and the Organization is organic. Thereby the problem of 
whether or not the Court is to be a separate and independent body is 
solved. It is not separate. Its fate is intimately linked with that of the 
other organs of the Organization. This is a realization of the oneness of 
international organization. Respect for law and order is a condition for 
the functioning of any political organization. Even an international 
court cannot operate in a political vacuum. If the political climate of 
the world is bad, the Court will suffer as well as other international 
institutions. 

This first sentence of Article 92 also signifies that the International 
Court shall not, of necessity, be the only judicial organ of the Organ- 
ization. The Charter thus leaves the door open for other — and sub- 
sidiary — judicial organs of a regional or functional character. 2 

A New Court. Opinions were sharply divided on the question whether 
the Permanent Court of International Justice should be contmued or 
a new court set up. 3 The Dumbarton Oaks Proposals had left the ques- 
tion open. 4 Certain delegates felt that it was desirable to maintain the 
continuity of international judicial institutions as much as possible. 
They were of the opinion that the Permanent Court of International 
Justice had represented such a great advance in international relations 
that it must not be thrown overboard They felt also that the Permanent 
Court was a living organism that should be kept. Hundreds of inter- 
national conventions referred to this Court and recognized it as the 
tribunal to which parties were to refer their disputes. Furthermore its 
record justified its continuance. 

Other delegates, while admitting the importance of these arguments, 
felt nevertheless that it was better to start with a clean slate. They 
argued that the Court would be so intimately linked with the United 
Nations that it should preferably be a new court created by tliis Organ- 
ization. Their chief argument was that the old Court could not continue 
in any case. Elections had not been held for a long time. The old 
machinery for elections could not be employed again. Particular stress 
was laid on the membership of the Court. Certain states which were 
not Members of the United Nations were members of the Permanent 
Court and would not belong, in the beginning at least, to the new court. 
There were also Members of the United Nations who had not accepted 
the Permanent Court of International Justice. It was, therefore, better 
to have a completely new court. A subsidiary argument was that the 
traditions and experience of the Permanent Court of International 

1 See Article 7, paragraph 1 . 

1 See Articles 52, 95 

* See UNCIO, Report of the Rapporteur of Committee IV /l, Doc. 913, IV/1/74 (1), 
p. 3. 

4 See Chapter VII, paragraph 3, this volume, p 313 
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Justice were already a part of the world inheritance and would live 
on in the new court and be utilized just as if it had been continued. 1 

Consequently, it was decided to create a new court. This of course 
means that the International Court of Justice will be established and 
will function on the basis of its Statute. This forms an integral part of 
the Charter and is annexed to it. It is based on the Statute of the Per- 
manent Court of International Justice which will presumably be ter- 
minated by action of the parties to it. 2 This is not the place to give an 
extensive commentary on the Statute. That must form the subject 
of a separate study. It is so like the old Statute that studies of that 
document provide a useful introduction to the understanding of the new. 3 
However, certain matters will be treated briefly here, namely, (1) the 
question of obligatory jurisdiction, (2) the method of electing judges, and 
(3) amendments to the Statute. 

The Question of Obligatory J urisdidion. The question of obligatory 
jurisdiction was extensively discussed at the Conference. It had earlier 
been considered by the United Nations Committee of Jurists in Wash- 
ington. Furthermore, the question had been carefully considered at 
the time of the establishment of the Permanent Court of International 
Justice. The Draft Statute proposed by the Committee of Jurists, 4 
appointed by the Council under Article 14 of the Covenant, had con- 
tained a provision for obligatory jurisdiction. In discussions in the 
League Council and Assembly, it was argued that this went too far in 
that some Members would be unwilling to accept compulsory juris- 
diction. Consequently, the Statute, as submitted to the Members of 
the League, provided for voluntary jurisdiction in principle, but had 
appended to it a protocol the acceptance of which conferred obligatory 
jurisdiction upon the Court as between states accepting it and subject 
to certain other conditions. 

The decision taken on this question at the Conference and the reasons 
therefor can best be described in the words of the Report of the Rap- 
porteur of Committee IV/ 1 to Commission IV: 

The debate revealed a sharp division of opinion on the general question. On 
one side stress was placed on the progress made since 1920 under the Statute of 
the Permanent Court of International Justice, at one time or another 45 states 
exercised the option to confer compulsory jurisdiction on the Court, though in 
instances this was for limited periods of time and subject to reservations. The 
discussion in the First Committee showed, m the woids of a subcommittee, “the 
existence of a great volume of support for extending the international legal order 

1 For report of Committee discussion, see UNCIO, Report of the Rapporteur of 
Committee IV /I , Doc 913, IV/1/74 (1), p 3 

8 See recommendation of the Executive Committee to the Preparatory Commis- 
sion, Report of the Executive Committee to the Preparatory Commission of the United 
Nations , cited above, p. 67. 3 See Hudson, cited above. 

4 Permanent Court of International Justice , Draft Scheme , Boston, World Peace 
Foundation, League of Nations series, III (1920), Special Number. 
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by recognizing immediately throughout the membership of the new Organiza- 
tion the compulsory jurisdiction of the Court. ,, 

On the other side, the delegates of some states stated that their governments 
might find it difficult or impossible at this time to accept the compulsory juris- 
diction of the Court, and they expressed their preference for the maintenance 
of the optional feature of Article 36. They felt that the adoption of this course 
would leave the way open for substantial advance toward the goal of universal 
jurisdiction, and that the Court would be placed on a firmer basis if the accept- 
ance by states depended on their willing exercise of the option. 

In an endeavor to reconcile the two points of view represented by the alterna- 
tive texts proposed by the Committee of Jurists, much support was given to the 
third draft above mentioned, providing for immediate acceptance of compulsory 
jurisdiction subject to stated reservations. Some of the delegates supporting 
optional jurisdiction were, however, unable to accept this compromise. Other 
suggestions were made for amending the text of Article 36 in the optional form 
by incorporating permitted reservations, with or without liberty to add others. 
These suggestions were also rejected. 

A subcommittee which made a report on the subject recommended the re- 
tention of the text in the Statute of the Permanent Court of International 
Justice with two changes designed to take into account the various views ex- 
pressed by members of the Committee. The reference to “any of the classes” 
of legal disputes in paragraph 2 of Article 36 was omitted. A new paragraph 4 
was inserted to preserve declarations made under Article 36 of the old Statute 
for periods of time which have not expired, and to make these declarations 
applicable to the jurisdiction of the new Court. In concludmg its report, the 
subcommittee made the following statement: 

“The desire to establish compulsory jurisdiction for the Court prevailed 
among the majority of the Subcommittee. However, some of these delegates 
feared that insistence upon the realization of that ideal would only impair 
the possibility of obtaining general accord to the Statute of the Court, as well 
as to the Charter itself. It is m that spirit that the majority of the Subcom- 
mittee recommends the adoption of the solution described above.” 

The following statement from the subcommittee’s report should also be 
noted. 

“The question of reservations calls for an explanation. As is well known, 
the article has consistently been interpreted in the past as allowing states 
accepting the jurisdiction of the Court to subject their declarations to reser- 
vations. The subcommittee has considered such interpretation as being 
henceforth established. It has therefore been considered unnecessary to 
modify paragraph 3 in order to make express reference to the right of the 
states to make such reservations.” 1 

Furthermore, Committee IV/1 adopted unanimously a resolution 
asking the Conference to recommend to Members of the United Nations 
that they proceed as soon as possible to make declarations under Arti- 
cle 36, recognizing the obligatory jurisdiction of the Court. 2 The Con- 
ference agreed to this action at its plenary session of June 25, 1945.* 

1 UNCIO, Report of the Rapporteur of Committee IV/1 , Doc. 913, IV/1/74(1), p. 10. 
* Ibid , Recommendation Adopted by Committee IV //, Doc. 870, IV/1/73. 

9 Ibid , Verbatim Minutes of the Ninth Plenary Session. June 25, 1915, Doc. 1210, 

D /Oft « W! ' 1 7 
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The Election of Judges. The procedure for electing judges was con- 
sidered very carefully at the Conference. Two alternative methods were 
discussed: (a) election by the Security Council and the General Assembly, 
voting concurrently; and ( b ) election by the General Assembly. The 
first was the method used under the Statute of the Permanent Court of 
International Justice and was finally adopted for the International 
Court of Justice for reasons which can best be given in the words of the 
Rapporteur of Committee IV/1: 

Some delegates wished to retain the method that prevailed in the old Court 
so that Judges would be elected by the General Assembly and the Security 
Council, each acting independently of the other. It was believed that this 
method had worked well in the past, and that it would tend to secure the elec- 
tion of the best judges, irrespective of their nationality. Some delegates, on the 
other hand, held that this method gave double votes to states represented both 
in the General Assembly and in the Security Council. Therefore it was proposed 
that the elections should be by the General Assembly alone. The Committee 
finally reconciled these two views by deciding that both bodies should take part 
in the election, that an absolute majority should be required in each body, and 
that no distinction should be made between permanent and non-permanent 
members in the voting in the Secunty Council . 1 

For details of the method of election finally adopted, see Articles 2-15 
of the Statute. 2 

Amendment of the Statute . The question of the process by which the 
Statute is to be amended was given careful consideration at San Fran- 
cisco. The Statute of the Permanent Court of International Justice 
did not contain any rule for its own revision. For that reason, a new 
conference had to be held at any time when it was desired to amend the 
Statute and the changes had to be ratified by all the signatories. 

The new Statute has avoided this pitfall by stating in Article 69 that 
the Statute shall be amended in the same way as the Charter of which it 
is a part, 3 subject however to any provisions which the General Assembly 
upon recommendation of the Security Council may adopt concerning 
the participation of states which are parties to the Statute but not 
Members of the United Nations. The Statute does not state specifically 
whether the provisions of Article 109 of the Charter, under which a 
General Conference may be called to review the Charter, also apply 
to the Statute, but since this Article is included in Chapter VIII (Amend- 
ments), it is to be assumed that all provisions of the Chapter are equally 
applicable. Article 70 of the Statute gives the Court itself the power to 
propose amendments. In the words of the Rapporteur of Committee 
IV/1, the provision “gives an opportunity for the Statute of the Court 

1 Ibid., Verbatim Minutes of Second Meeting of Commission IV, June 15 , 1945 , 
Doc. 1007, IV/12, p 3-4. 

2 This volume, p 365-8 

* See Articles 108 and 109 of the Charter. 
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to be watched and developed by those best able to understand the 
nature of the work of the Court and to adapt the Statute to the changing 
needs of the times.” 1 


Article 93 

1. All Members of the United Nations are ipso facto parties to the 
Statute of the International Court of Justice. 

Under this provision, a state cannot be a Member of the Organization 
without at the same time being a party to the Statute of the Court. 
This was possible under the Covenant of the League of Nations and the 
Statute of the Permanent Court. 

After the Committee of Jurists had prepared the Draft Statute for 
the Permanent Court, the question was raised in Council and Assembly 
discussions whether the Statute might be adopted and made bmding 
on Members of the League without their individual consents. It was 
decided to submit the Statute as an international agreement to be 
adhered to by eligible states. The Soviet Union became a Member of 
the League in 1934 without ever adhering to the Statute of the Per- 
manent Court. 

The Statute of the Permanent Court permitted “states or Members 
of the League of Nations” to be parties in cases before it. 2 It declared 
the Court open to Members of the League and to states mentioned in 
the annex to the Covenant, and to other states under conditions laid 
down by the Council. 3 The Statute of the International Court of Justice 
contains similar provisions. 4 

2. A state which is not a Member of the United Nations may become 
a party to the Statute of the International Court of Justice on conditions 
to be determined in each case by the General Assembly upon the recom- 
mendation of the Security Council. 

This makes it possible for a state which is not a Member of the United 
Nations to become a party to the Statute. The General Assembly, acting 
on the recommendation of the Security Council, is to determine “in 
each case” the conditions under which this can be done. This paragraph 
recognizes the desirability of extending as widely as possible the specific 
commitments of the Statute and the use of the procedures there laid 
down for the peaceful settlement of disputes. It recognizes, too, in its 
requirement that the General Assembly act upon the recommendation 
of the Security Council, the special responsibility of that body for the 
maintenance of international peace and security. 

1 UNCIO, Verbatim Minutes of Second Meeting of Commission IV, June 15, 1945, 
Doc. 1007, IV/12, p 5 

* Charter of the United Nations , Article 34 

3 Ibid., Article 35. 4 Ibid., Articles 34 and 35. 
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Under the League system there was no specific provision either in 
the Covenant or in the Statute of the Permanent Court governing the 
adherence to the Statute of a state which was not a Member of the 
League. Such adherence however was admittedly possible without any 
control by the Council or Assembly. Experience, however, in connection 
with the attempted adherence of the United States to the Statute demon- 
strated that there were difficult questions involved. 1 Should the non- 
member be allowed to participate in the election of judges, and if so, 
in what way? What obligations, if any, under the Covenant would the 
non-member assume? To what extent would the non-member be bound 
by advisory opinions, and to what extent should it be permitted to veto 
requests for such opinions? Under what conditions might the non- 
member withdraw from the arrangement? These and other questions 
which had to be considered in connection with the proposed United 
States adherence to the Statute of the Permanent Court will have to be 
considered in the application of this paragraph and presumably will be 
covered by the conditions laid down by the General Assembly on recom- 
mendation of the Security Council. 

Article 94 

1. Each Member of the United Nations undertakes to comply with the 
decision of the International Court of Justice in any case to which it is 
a party. 

It is an established principle of international law that the decision of 
an international court is binding upon the parties. This paragraph is 
a special application of this principle and of the general principle laid 
down in the second paragraph of Article 2 of the Charter. This principle 
is again laid down in Article 60 of the Statute. Neither the Charter 
nor the Statute contains any provision regarding the conditions, if any, 
under which a judgment may be regarded as not binding.. The validity 
of certain arbitral decisions has been contested in the past on such 
grounds as excess of power. Article 60 of the Statute says that the judg- 
ment is “final and without appeal.” Article 61 provides, however, for 
revision of the judgment by the Court itself under certain conditions. 

2. If any party to a case fails to perform the obligations incumbent 
upon it under a judgment rendered by the Court, the other party may 
have recourse to the Security Council, which may, if it deems necessary, 
make recommendations or decide upon measures to be taken to give 
effect to the judgment. 

* 

Judging from past experience, this paragraph is not likely to have 
great importance in practice. It has happened very rarely that states 

1 See Hudson, cited above, chap. 11. 
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have refused to carry out the decisions of international tribunals. The 
difficulty has always been in getting states to submit their disputes to 
a tribunal. Once they have done so, they have usually been willing to 
accept even an adverse judgment. 1 In no case did the parties refuse to 
carry out a judgment of the Permanent Court of International Justice. 
Of course if the compulsory jurisdiction of the Court is generally accepted 
the situation may be changed since the willingness of parties to accept 
court judgments and arbitral awards in the past has been without doubt 
related to the fact of voluntary submission. 

It was argued at the United Nations Conference that the principle 
of respect for judgments was of the highest importance to the new inter- 
national order and ought to be implemented by the Charter. Article 13, 
paragraph 4, of the Covenant provided that in the event of any failure 
to carry out an arbitral award or judicial decision, “the Council shall 
propose what steps should be taken to give effect thereto.” Even though 
there was objection in the technical committee to the inclusion of a 
similar proposal in the Charter on the ground that the matter was out- 
side the competence of the Committee, it received strong support 2 and 
was adopted. 

The phraseology of the paragraph raises an important question of 
interpretation. Does it confer upon the Security Council power addi- 
tional to that conferred under the terms of Chapter VII? Does it, in 
other words, empower the Security Council to take appropriate action, 
upon the request of one of the parties to a dispute, to obtain respect 
for the judgment of the Court by the other party, even though there 
may be no threat to the peace or violation of the peace? 

Dr. Leo Pasvolsky, in his testimony before the Senate Committee 
on Foreign Relations, expressed the view that the grant of power to 
the Security Council in this paragraph is subject to other provisions 
of the Charter defining the Council’s power. In other words, according 
to this interpretation, the Security Council can act under this paragraph 
only within the scope of its powers as defined in Chapters V, VI and 
VII of the Charter. Quoting Dr. Pasvolsky: 

The Council may proceed, I suppose, to call upon the country concerned to 
carry out the judgment, but only if the peace of the world is threatened, and if 
the Council has made a determination to that effect. It is the party, not the 
Court, that goes to the Council. It is the aggrieved party, the party which is 
willing to abide by the determination of the Court when the other party is not 
willing to so abide. The Council is not a sheriff in the sense that the Council 
enforces the Court’s decision when the Court asks it to enforce it. The Council 
simply handles a political situation which arises out of the fact that the judg- 
ment of the Court is not being carried out by one of the parties. 3 

1 See Hambro, Edvard, L'ex&cution des sentences Internationales , Li£ge, 1936. 

* UNCIO, Summary Report of Twentieth, Meeting of Committee IV/1/71 , June 7, 
1946, p 2-3. 

9 Hearings . . . on The Charter of the United Nations, etc., cited above, p. 287, 
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From the record of the discussion in Committee IV/1 at the Confer- 
ence it is not clear what was the interpretation placed upon the words 
of this paragraph by the members of the Committee. Their principal 
concern seems to have been to make sure that the aggrieved party had 
recourse to the Security Council. 1 The words used, however, would seem 
to suggest action beyond that which might be required to keep the peace 
or restore peace, since in the situation where the provisions of this para- 
graph would likely be invoked, the state refusing to carry out the terms 
of a judgment would not necessarily be threatening the peace in any way, 
except in so far as the refusal to carry out a legal obligation might be 
so interpreted. 


Article 96 

Nothing in the present Charter shall prevent Members of the United 
Nations from entrusting the solution of their differences to other tribu- 
nals by virtue of agreements already in existence or which may be con- 
cluded in the future. 

This paragraph contains an affirmation of the general principle laid 
down in the first paragraph of Article 33 The Members of the United 
Nations are at complete liberty to solve their disputes as they deem fit 
so long as they do so in a way that does not endanger the maintenance 
of international peace and security. 

Article 96 

1. The General Assembly or the Security Council may request the 
International Court of Justice to give an advisoiy opinion on any legal 
question. 

This paragraph gives to the Security Council and to the General 
Assembly a very broad authority to ask the Court for legal advice. Such 
is the character of an “advisory opinion.” Such an opinion will have 
the greatest prestige and moral force, but the Council or the Assembly 
will be under no obligation to follow the advice given. In spite of the 
great weight to be attached to such an opinion, it may happen that 
political realities make it unwise to accept it or that it has been possible 
to settle the matter by a compromise in such a way that the parties are 
satisfied. The experience of the League shows that such opinions may 
be of the greatest usefulness, and that such opinions are not likely to be 
lightly disregarded. 

The question upon which the advisory opinion is requested may relate 
to a dispute which is before the Security Council under the provisions 

1 UNCIO, Summary Report of Twentieth Meeting of Committee IV/1 , June 7, 1945, 
Doc. 864, IV/1/71, p. 2-3. 
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of Chapter VI, especially Articles 37 and 38. In the case of a legal dis- 
pute, the Council might well make the advisory opinion of the Court 
its recommendation to the parties, and such a recommendation would 
undoubtedly have greater weight than one not supported by the au- 
thority of the Court. In fact, judging by the experience of the League 
the parties will be prepared to show essentially the same deference to 
recommendations of that nature as to judgments of the Court, largely 
because of the safeguards contained in Chapter IV of the Statute in 
respect to the Courts procedure in advisory cases. 1 

2. Other organs of the United Nations and specialized agencies, which 
may at any time be so authorized by the General Assembly, may also 
request advisory opinions of the Court on legal questions arising within 
the scope of their activities. 

This paragraph is a complete innovation. Under the League system 
it was only the Council and the Assembly which could ask for advisory 
opinions. By this paragraph the specialized agencies and the organs 
of the United Nations, other than the General Assembly and the Security 
Council, are given a limited right to ask for opinions on legal questions 
arising within the scope of their activities, if they are so authorized by 
the General Assembly. It is not quite clear from the text whether the 
authorization has to be given for each individual case or whether a 
general authorization can be given to any given organ or agency. The 
logic of experience would seem to indicate that the authorization should 
be general. The report of the technical committee’s discussion supports 
this interpretation. 2 The Committee refused to adopt a proposal to 
substitute the words “in each case” for the words “at any time.” 
Furthermore, if that is not the proper interpretation, it might as well 
be provided, as in the League Covenant, that only the Council or the 
Assembly has the right to ask for an opinion, since each case would have 
to be considered separately anyway. 

Under the League system, the Council in many cases acted as a go-be- 
tween in transmitting to the Court requests for advisory opinions relat- 
ing to matters within the competence of specialized agencies. This was 
particularly true of requests for advisory opinions on questions relating 
to the International Labor Organization. Of the twenty-seven requests 
for advisory opinions addressed to the Court, six originated with the 
Governing Body of the I.L O. A system of general authorizations under 

1 On experience with advisory opinions under the League system, see Hudson, 
cited above, chap. 22 See also Goodrich, Leland M., “The Nature of the Advisory 
Opinion of the Permanent Court of International Justice, ” American Journal of Inter- 
national Law , XXXII (October 1938), p 738. 

* UN CIO, Summary Report of Twentieth Meeting of Committee IV/1, Doc. 864, 
IV/1/71, p 3-4 
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which specially designated organs of the United Nations, other than 
the General Assembly and the Security Council, or specialized agencies 
may apply to the Court directly for advisory opinions would appear to 
be the purpose of this paragraph. 1 

1 In its Observations on Relationships with Specialised Agencies, the Executive 
Committee of the Preparatory Commission expressed the following opinion: 

“In the light of these provisions (paragraph 2 of Article 96), it will be for the 
General Assembly to decide whether a general authorization, if requested, should be 
given to any of the specialized agencies to enable them to make requests for advisory 
opinions directly to the Court, without recourse to the General Assembly m each 
instance. The General Assembly should also consider whether a provision relating to 
a general authorization should be included m the initial or subsidiary agreements 
with the agencies concerned It is assumed that the General Assembly could at any 
time revoke a general authorization ” Report by the Executive Committee to the 
Preparatory Commission of the United Nations, cited above, p. 105. 



CHAPTER XV 


THE SECRETARIAT 
Article 97 

The Secretariat shall comprise a Secretary-General and such staff as 
the Organization may require. The Secretaxy-General shall be appointed 
by the General Assembly upon the recommendation of the Security 
Council. He shall be the chief administrative officer of the Organization. 

Dejyuty Secretaries-General. This Article was discussed at great length 
at the United Nations Conference on account of a proposal introduced 
by the Sponsoring Governments to make specifio provision for a number 
of Deputy Secretaries-General to be appointed by the General Assembly 
upon the recommendation of the Security Council. This proposal was 
strongly opposed by many delegates for several reasons. It was openly 
admitted by some of the delegates of the Great Powers that the Secre- 
tary-General would in reality hold a position of very great political 
authority. These delegates maintained that the higher pasts in the 
Secretariat would also be of the highest political importance and that 
they ought, for that very reason, to be treated as political positions. 
They imagined one deputy acting for the Council, one for the Assembly, 
one for the Economic and Social Council, and so on. They wanted to 
have political control of these high functionaries. 

Other delegates, particularly those representing Belgium, Canada, 
the Netherlands, New Zealand and Norway, were perfectly well aware 
of the need for deputies. However, they were against fixing either their 
number or their terms of office in the Charter. They felt that it was 
impossible at this date to know how many such functionaries would be 
needed. They felt that their number should not be fixed in such a way 
that it could only be changed through the cumbersome procedure of 
amendment. They felt also that the deputies should be appointed by 
the Secretary-General like the other members of the staff. It would, 
they claimed, undermine the authority of the Secretary-General if he 
should have as his immediate subordinates people elected or appointed 
as he is himself. This would, in their eyes, destroy the homogeneous 
character of the Secretariat. Finally they did not want to have political 
nomination of staff members. They wanted to have all the members 
of the staff from the top down behave and feel like international civil 
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servants. For these reasons they fought against the proposed amend- 
ment and defeated it. 

This, however, does not mean that there will be no Deputy Secretaries- 
General, Under Secretaries or other high officials. They will certainly 
be needed and they will be appointed in due time under the rules laid 
down in Article 101. 

Power 8 of General Assembly and Security Council . The Secretary-Gen- 
eral is to be appointed by the General Assembly on the recommendation 
of the Security Council. The use of the word “appoint” instead of the 
word “elect” is intended to emphasize the administrative character 
of his duties. It is clear that the Assembly can reject a candidate recom- 
mended by the Security Council. If it does so, it cannot appoint a 
Secretary General of its own choice, but must wait for the Council to 
make a new recommendation. 

The General Assembly, according to the third paragraph of Article 18, 
makes its appointment by a simple majority. The Security Council, in 
making its recommendation, is governed by the provisions of the third 
paragraph of Article 27. This follows both from the wording of the 
paragraph on voting and from the Committee discussions at the United 
Nations Conference 1 A recommendation thus requires the agreement 
of the permanent members of the Security Council. 

Term of Secretary-General. This Article does not contain any indication 
as to the term of the Secretary-General. The Sponsoring Governments 
had proposed a three-year term with re-election permitted. This pro- 
posal was accepted by the technical committee after considerable opposi- 
tion had been expressed. It then appeared that the Security Council 
in recommending a candidate for the position would be governed by 
the rule of a majority of any seven members. When, following the 
appeal of the Soviet Delegation to the Steering Committee, the decision 
regarding the voting procedure of the Security Council was reversed 
so as to make it possible for any permanent member to veto a particular 
proposed candidate, Committee 1/2 reversed its earlier approval of 
the proposal to limit the term of service of the Secretary-General and 
voted in favor of the omission of any provision on this point. The argu- 
ment advanced in support of this action was that the necessity of unan- 
imous agreement of the permanent members of the Security Council 
for re-election every three years would either deprive the Secretary- 
General of his independence or force him to leave his office at a time 
when his experience would be most useful to the Organization. 2 

There is consequently no provision in the Charter governing the term 
of office of the Secretary-General or the eligibility of a particular incum- 

1 UNCIO, Report of the Rapporteur of Committee 1/2, on Chapter X ( The Secre- 
tariat), Doc. 1165, 1/2/74 (2), p. 2-4. 

2 Ibid. 
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bent for re-election. 1 The whole matter is thus left to future agreement 
between the General Assembly and the Security Council, it being under- 
stood that the unanimity of the permanent members is necessary to 
any decision of the Security Council on this matter. 

Article 98 

The Secretary-General shall act in that capacity in all meetings of the 
General Assembly, of the Security Council, of the Economic and Social 
Council, and of the Trusteeship Council, and shall perform such other 
functions as are entrusted to him by these organs. The Secretary- 
General shall make an annual report to the General Assembly on the 
work of the Organization. 

This Article does not require much explanation. The language of 
the Article is kept sufficiently broad to cover all functions of the Secre- 
tary-General under other Articles It should also be stated that it was 
the unanimous opinion of the subcommittee that drafted this Article 
and of the technical committee that the Secretary-General can delegate 
his powers to members of his staff as the occasion requires. 

The last sentence of this Article places upon the Secretary-General 
the obligation to make an annual report to the General Assembly on 
the work of the Organization. This is to be considered in connection 
with the provisions of Article 15 which state that the General Assembly 
“ shall receive and consider” reports from the Security Council and the 
other organs of the United Nations. 

The practice of the League of Nations was for the Secretary-General 
to report annually to the Assembly on all aspects of the League’s work. 
This annual report was of the greatest value in that it provided the 
General Assembly with the factual basis for an intelligent discussion 
and review of the League’s work A considerable part of each Assembly 
session was devoted to this general review of the work of the past year. 
It is to be expected that under this provision of the Charter, a similar 
practice will be developed. 

There is a question as to whether the requirement of “annual reports” 
from the Security Council and “reports” from the other organs of the 
United Nations will be satisfied by the annual report of the Secretary- 
General. The annual report of the Secretary-General of the League 
covered the activities of all League organs, including technical organiza- 
tions and commissions such as the Economic and Financial Organization 
and the Permanent Mandates Commission. It would seem that such 

1 The Executive Committee of the Preparatory Commission recommended that 
the first Secretary-General be appointed for a term of five years, “the appointment 
being open at the end of that period for a further five-year term/ 1 Report by the 
Executive Committee to the Preparatory Commission of the United Nations , cited above, 
p. 72. 
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a practice might develop under the provisions of the Charter in so far 
as annual reports are concerned, even though there is clear legal basis 
for separate reports by the different organs. Such separate reports, if 
that is the practice which is to be followed, will be prepared, however, 
by the Secretary-General and his staff in the exercise of functions 
described in this Article. 

Article 99 

The Secretary-General may bring to the attention of the Security 
Council any matter which in his opinion may threaten the maintenance 
of international peace and security. 

This paragraph gives a certain political discretion to the Secretary- 
General. If no state wishes to bring a certain matter to the attention 
of the Organization, the Secretary-General may still do so, and if he 
is a man with personal authority and moral courage, this power may 
be of real significance. It will undoubtedly have the effect of adding to 
the political importance of the office. 

It is left entirely to the Secretary-General 7 s discretion whether he 
shall exercise this power or not. In the course of subcommittee con- 
sideration of the matter at the Conference, it was proposed that the 
word “may” be changed to “shall ” This proposal was withdrawn. 
It was agreed that the authority to bring to the attention of the Security 
Council any matter which in his opinion might threaten international 
peace and security should be exercised at the discretion of the Secretary- 
General and should not be imposed upon him as a duty. Committee 1/2 
accepted this view 1 

During the discussion one of the delegates proposed that it should 
be the right of the Secretary-General not only to bring the question to 
the attention of the Security Council but also to the attention of the 
General Assembly This proposal was rejected since it was felt that 
it might destroy the balance between the Council and the Assembly. 
It had already been decided that the Council should have the primary 
responsibility for the maintenance of peace and security. For that reason 
it was thought desirable that the Secretary-General's power should 
extend only to bringing matters to the attention of the Security Council. 2 

It was also proposed during the discussion to enlarge the scope of the 
action of the Secretary-General under this paragraph so as to include 
a reference to infringements or violations of the Prmciples of the Charter. 
It was felt, however, that this would place too heavy a responsibility on 
the Secretary-General and the amendment was defeated. 8 

1 UNCIO, Report of Rapporteur of Committee I /IB on Chapter X ( The Secretariat ), 
Doc. 1155, 1/2/74 (2), p. 7. See also, Summary Report of Seventeenth Meeting of 
Committee I /£, June 1 , 4945 , Doc. 732, 1/2/50 and Summary Report of Eighteenth 
Meeting of Committee 1/2, June 2 t 1945 , Doc 762, 1/2/53. 
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Article 100 

1. In the performance of their duties the Secretary-General and the 
staff «H*11 not seek or receive instructions from any government or from 
any other authority external to the Organization. They shall refrain 
from any action which might reflect on their position as international 
officials responsible only to the Organization. 

This paragraph is divided into two parts. The first prohibits members 
of the staff from seeking or receiving instructions from any government 
or other authority outside the Organization. The intention of this 
paragraph is to ensure the complete independence of the staff. This 
matter — like other matters relating to the Secretariat — was discussed 
at great length in the technical committee. A group of delegates from 
the smaller countries attached the greatest importance to the creation 
of a real international civil service. Several of these delegates had had 
long experience as officials of the League of Nations and of the Inter- 
national Labor Organization, and brought to the discussions all the 
authority of their experience. They took the position that it was of 
the utmost importance that the staff be under strict obligations to act 
as international civil servants and not as the servants of their govern- 
ments from the moment they took office. This was stressed in the 
League of Nations and the International Labor Organization where 
the higher officials had to take an oath of loyalty to the organization 1 
This will undoubtedly be demanded in the new Organization . 2 The 
aim is to create a real international civil service in the best sensepf the 
word. 

The second part of this paragraph states the rule that the Secretary- 
General and the meml>ers of his staff shall not commit any action which 
may reflect on their position as international officials responsible only 
to the Organization This provision will need careful consideration in 
the future. It will no doubt receive detailed application in the staff 
regulations . 3 Certain consequences of the rule are quite clear. The 
officials should not engage in political activities as long as they remain 
members of the United Nations Secretariat. They should not, for 
instance, bo candidates for political office in their own countries while 
they are still international officials. In general, they should not engage 
in any activities incompatible with their jobs. But, of course, they can- 
not be required to sever completely their ties with their own country. 

1 For detailed discussion of League practice, see Ranshofen-Wertheimer, Egon F , 
The International Secretariat’ A Great Experiment m International Administration , 
Washington, D. C , Carnegie Endowment for International Peace, 1045 

* See Draft Provisional Staff Regulations, Regulation 2, Report by the Executive 
Committee to the Preparatory Commission of the United Nations, cited above, p. 89. 

1 See Regulations 5-8, ibid. 



THE SECRETARIAT 273 

On the contrary, they are better international civil servants if they are 
at the same time in close touch with their own country and understand 
political currents and public opinion in their home countries. They can 
do very useful work as liaison officers between the Organisation and 
their home governments. 

Because they are international, and not national, functionaries, they 
presumably will be able to continue in their posts even if the country 
whose citizenship they claim should be expelled or if its rights and 
privileges of membership should be suspended. 

2. Each Member of the United Nations undertakes to respect the 
exclusively international character of the responsibilities of the Secre- 
tary-General and the staff and not to seek to influence them in the dis- 
charge of their responsibilities. 

This paragraph expresses the reverse side of the principle of the first 
paragraph. The Secretary-General and the staff must promise not to 
seek or accept instructions from the outside. The natural and necessary 
complement of this rule is that the Member States must agree to respect 
the “exclusively” international character of the responsibilities of the 
Secretary-General and his staff. The wording is strong and is meant 
to be. The responsibility of the Secretary-General and the staff — as 
well as their loyalty — is and must be international, and nothing but 
international. This might involve Meml)ers of the Organization and 
staff members in serious conflicts. One can think of many possibilities 
of such conflict, as for example in the matter of military service, which 
was under discussion in the subcommittee. However, the Charter could 
only state the general principle and not elaborate the detailed application. 

A special problem is raised by the fact that in the performance of his 
duties a staff member might be required to engage in action which under 
the laws of his state would be deemed treasonable. Such, for example, 
might be the case if a staff member engaged in the preparation of plans 
for military action against the state of his nationality under the enforce- 
ment provisions of the Charter. The seriousness of the problem was 
recognized in Committee discussion. This paragraph is clearly intended 
to cover that situation, but in practice the individual might find himself 
in an unenviable position. 

The paragraph also states that Members shall not seek to influence 
the Secretary-General and the staff in performance of their duties. This 
iR also a consequence of the first paragraph. This rule does not, neces- 
sarily, preclude the government of a Member from conferring with its 
nationals on the staff. This becomes entirely a question of discretion. 
The cardinal principle is, however, — and this cannot be too strongly 
emphasized — that the members of the staff owe loyalty exclusively to 
the Organization. 



274 CHARTER OF THE UNITED NATIONS 

Article 101 

1. The staff shall be appointed by the Secretary-General under regu- 
lations established by the General Assembly. 

The Covenant of the League provided 1 that the secretaries and staff 
of the Secretariat should be appointed by the Secretary-General “with 
the approval of the Council.” In practice, however, the control of staff 
matters came to be shifted to the Assembly as the result of making the 
Supervisory Commission, originally appointed by the Council, a com- 
mittee of the Assembly. 2 This paragraph then does not represent any 
radical break with League practice. 

2. Appropriate staffs shall be permanently assigned to the Economic 
and Social Council, the Trusteeship Council, and, as required, to other 
organs of the United Nations. These staffs shall form a part of the 
Secretariat. 

The Dumbarton Oaks Proposals made provision in Chapter IX 
(Arrangements for International Economic and Social Cooperation) that 
the Economic and Social Council should have a permanent staff 
which was to constitute a part of the Secretariat of the Organization. 
The Conference Committee dealing with this matter adopted the pro- 
posal and so recommended to the Conference. Similarly, the Committee 
dealing with trusteeship matters recommended that there should be a 
permanent staff of the Trusteeship Council which should constitute a 
part of the Secretariat of the Organization. When these two recommen- 
dations came before the Coordination Committee, it w T as decided to 
combine them into one paragraph to be included in this Article The 
phraseology reflects the original concern with providing staffs for the 
separate organs of the United Nations. It suggests the possibility, as 
does the phraseology of Article 98, of a staff organization which will 
lack the measure of integration, unified control and flexibility which 
many would argue is necessary to effectiveness of operation. 

The Secretariat of the League of Nations was for administrative pur- 
poses divided into a number of sections and services. 8 These were organ- 
ized on the basis of subject matter and the nature of the services to be 
rendered. Both the Council and the Assembly made use of the services 
of these sections. The specialized organs and agencies of the League 
were serviced by special sections of the Secretariat. The Mandates 

1 Article 6, paragraph 3. 

2 See Ranshofen-Wertheimer, cited above, p. 21. For Draft Provisional Staff 
Regulations recommended by the Executive Committee to the Preparatory Commis- 
sion, see Report by the Executive Committee to the Preparatory Commission of the United 
Nations , cited above, p 88. 

•See Essential Fads about the League of Nations , Geneva Information Service 
1939, p. 95; also Ranshofen-Wertheimer, cited above, p 99 
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Commission, for example, was serviced by the Mandates Section. This 
form of organization was a natural development; it was not prescribed 
by any provision in the Covenant. The exact significance of the words 
“permanently assigned” in the paragraph under discussion is not clear. 
If they mean that needed secretarial services are to be permanently 
available, no issue can be taken. If, on the other hand, it is intended to 
place the emphasis on the separateness of the staffs of the different 
organs, the results may be quite unsatisfactory, as the experience of 
the League would seem to point to the need of an opposite emphasis. 

This matter was given careful consideration by the Executive Com- 
mittee of the Preparatory Commission. Two views were expressed with 
regard to the basic organizational prmciple to be followed: (1) that there 
should be a unified Secretariat organized on a functional basis; and 
(2) that each of the principal organs of the United Nations should have 
its own secretariat The Committee adopted the first view by a large 
majority Its recommendation in part was: 

8. that the Secretariat be organized on a functional basis, each administra- 
tive unit lieing at the disjxisal of any organ of the United Nations for the pei- 
foi malice of work falling within its competence; 

9 that the principal units of the Secretariat be known as Departments, and 
should, m the first instance, be eight in numlier, namely 

(i) Department foi the Maintenance of International Peace and Security, 

(it) Economic Department, 

(m) Social Depaitment, 

(iv) Department foi Trusteeship and Information from Non-Self-Goveming 
Terri tones, 

O') Legal Department, 

(; in ) Personnel and Administration Department, 

(mi) Treasury Department, 

(mil) Information Department; 

10. that the Assistant Sccretaries-General be the heads of Departments; 1 

The Committee of the Executive Committee on the Organization of 
the Secretariat, in its Report, interpreted Article 101, paragraph 2, to 
mean that “the Secretary-General has full authority to move staff at his 
discretion within the Secretariat, but must always provide the Economic 
and Social Council, the Trusteeship Council and, as required, the other 
organs of the Umted Nations with adequate specialized staff, which 
will form part of the Secretariat ” 2 

3. The paramount consideration in the employment of the staff and 
in the determination of the conditions of service shall be the necessity 
of securing the highest standards of efficiency, competence, and integrity. 
Due regard shall be paid to the importance of recruiting the staff on as 
wide a geographical basis as possible. 

1 Report by the Executive Committee to the Preparatory Commission of the Umted 

Nations , cited above, p. 72. 2 Ibid., p. 76. 
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This establishes the general principle that the paramount consideration 
in recruiting personnel and in determining the conditions of service is 
to be the efficient performance of staff duties and not political expe- 
diency. In other words, those specific qualities of personnel which are 
usually demanded in the organization of an efficient national adminis- 
trative service are to be given proper recognition. Positions are not to 
be regarded as “spoils” to be divided among the more influential Mem- 
bers with a view to advancing the national interests of those states. Of 
course, it is not enough to state that officials must be endowed with 
these qualities. It will also be necessary to create working conditions, 
both material and spiritual, which will attract the highest type of person. 
Staff members must be assured a certain independence in their work 
and the opportunity for advancement. They must be given adequate 
salaries, assured tenure, and opportunities for vacations. 1 

It is also stated that the staff should be recruited on as wide a geo- 
graphical basis as possible. This principle might on occasion conflict 
with the principle enunciated in the first sentence of this paragraph. 
In a sense it is a concession to political considerations. However, it 
is stated here as a consideration of a secondary nature. The main thing 
is to get a good staff. If this staff can be made international, not only 
in outlook, in loyalty and in work, but also in composition, this should 
be done. It is easy to see that the Secretariat will command greater 
confidence if it is also international in this respect. The League of 
Nations took this principle of geography into consideration to a very 
great extent. There are those who feel that the effectiveness of the 
League Secretariat was restricted by this fact. A balance has to be 
struck. 

It is clear from the provisions of Article 8 that women and men are 
equally eligible for positions on the staff and are guaranteed equality 
of treatment as to pay, opportunities for promotion, and other conditions 
of employment. 

1 The recommendations of the Executive Committee of the Preparatory Commis- 
sion on the organization of the Secretariat contained detailed proposals to achieve 
these results. Ibid., p. 71 ff. 



CHAPTER XVI 


MISCELLANEOUS PROVISIONS 
Article 102 

1. Every treaty and every international agreement entered into by 
any Member of the United Nations after the present Charter comes 
into force shall as soon as possible be registered with the Secretariat 
and published by it. 

No provision of this nature was included in the Dumbarton Oaks 
Proposals. Article 18 of the League Covenant contained a provision 
of this general character. There was strong support both at the Con- 
ference and outside for the inclusion in the Charter of such a provision. 

The text of the Charter is not identical with that of the Covenant. 
The Covenant provision read as follows: 

Every treaty or international engagement entered into hereafter by any 
Member of the League shall be forthwith registered with the Secretariat and 
shall as soon as possible be published by it. 

The Charter requirement that registration be “as soon as possible” 
would seem to be somewhat weaker than the Covenant requirement that 
it be done “forthwith.” Nevertheless, the obligation to register is clear 
in both cases, and since it is an obligation placed upon the parties, it is 
perhaps somewhat more realistic to use the Charter language. The 
Charter, like the Covenant, uses the phrase “entered into” which 
implies of course the completion of the procedure prescribed in the agree- 
ment for its entrance into force, or in the absence of such prescription, 
the deposit or exchange of ratifications by the parties. 

The term “every treaty and every international agreement” is of 
course very comprehensive, covering in general every type of inter- 
national agreement, irrespective of the technical designation which may 
be given to it. The word “agreement” is to be understood as including 
unilateral engagements of an international character which have been 
accepted by the state in whose favor such an engagement has been 
entered into. 1 

However, according to the interpretation of the United States Delega- 
tion, this does not prevent the Organization from limiting somewhat 

1 UNCIO, Report of the Rapporteur of Committee IV /2 } Doc. 933, IV/2/42 (2), p 3 
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the application of the general rule in practice. This view finds expression 
in the Report to the President ... by the Chairman of the United Stales 
Delegation , the Secretary of State : 1 

The second issue involved was the scope of the obligation; should the obliga- 
tion to register cover every international agreement or only certain ones? 
Experience had indicated that the registration of every international agreement 
is unnecessary because many of them are of minor importance and of temporary 
effect. Such, for example, are numerous agreements between governments for 
the purchase and sale of commodities and the regulation of financial transactions. 
A more serious problem was the question whether military agreements concluded 
with the Security Council for the purpose of carrying out its duties under Chapter 
VII of the Charter should be registered. There was a realization of the fact that 
detailed arrangements about the disposition of forces at a time when security 
measures were actually being taken could not be made public. Accordingly, 
although the obligation to register is stated in general terms, it was contemplated 
that regulations would be worked out in practice by the General Assembly con- 
cerning the registration or non-registration of particular types of agreements. 

The propriety of thus limiting the application of the obligation would 
seem to be questionable in the light of the discussion at the Conference 
as officially reported. It is true that the word' “agreements” was used 
in place of the word “engagements,” since the latter word might be 
taken to include instruments, such as commercial contracts by a state 
to buy goods. There is, however, nothing in the official record to indicate 
that there is any exception to the obligation as it stands. 

The obligation to register extends to every treaty or international 
agreement entered into by a Member, whether the other party is a 
Member or not. It is understood that non-members may register 
treaties and agreements to which they are parties if they so desire. The 
United States registered its treaties with the League of Nations after 
1934. 

The treaties and agreements thus registered are to be published by 
the Secretariat. This means that the excellent work begun by the League 
of Nations will be continued. The League Treaty Senes , running to 
204 volumes, containing 4822 separate agreements, provides an invalu- 
able collection for the use of governments and scholars alike. 

The obligation to register treaties and agreements is limited to those 
entered into after the Charter came into force on October 24, 1945. 
However, it is clear that this Article does not prevent the Members from 
registering earlier treaties. This no doubt will be done as was done under 
the Covenant of the League of Nations. Such a practice would of course 
help to bridge the gap between the League Treaty Series and the United 
Nations series. The Executive Committee of the Preparatory Commis- 
sion took note of the desirability of avoiding a gap between the League 
of Nations series and the United Nations series, and recommended that 


1 Department of State Publication 2349 (Conference Series 71), p. 154. 
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all governments, whether or not Members of the United Nations, be 
invited “ to send for publication by the Secretariat of the United Nations, 
treaties and international agreements, concluded in recent years but 
before the date of the entry into force of the Charter, which have not 
been included in the Treaty Series of the League of Nations.” 1 

2. No party to any such treaty or international agreement which has 
not been registered in accordance with the provisions of paragraph 1 of 
this Article may invoke that treaty or agreement before any organ of the 
United Nations. 

Article 18 of the League Covenant stated broadly that no treaty was 
binding until it had been registered. This Article was never applied, 
but it created certain theoretical difficulties. The second paragraph of 
Article 102 of the Charter is more modest. It states only that an unregis- 
tered treaty may not be invoked before an organ of the United Nations. 

Interpreted strictly, this paragraph would not exclude the possibility 
that an unregistered treaty or agreement to which a Member is a party 
will have considerable effect in any situation where it is not invoked by 
one of the parlies It would, for example, appear to be possible for the 
Security Council in the performance of its functions to take account 
of such a treaty or agreement on its own initiative Furthermore, the 
use of the term “before any organ of the United Nations” suggests the 
possibility that such a treaty or agreement can actually be invoked by 
one of the parties before a special arbitral tribunal set up under the 
terms of Articles 33 or 52 of the Charter. This of course depends on the 
interpretation that is given to the words in question. However, it is 
clear that the paragraph lays down a much more limited rule than did 
the corresponding text of the Covenant It represents a more modest 
approach to the problem and states an attainable objective. 

Article 103 

In the event of a conflict between the obligations of the Members of 
the United Nations under the present Charter and their obligations under 
any other international agreement, their obligations under the present 
Charter shall prevail. 

This Article deals with the situation where the obligations of a Member 
under the Charter are in conflict with the obligations of that Member 
under another international agreement. This situation may conceivably 
take three forms: (1) that where there is a conflict between the obliga- 
tion of a Mcml)cr under the Charter and the obligation of that same 
Member resulting from an agreement with another Member, contracted 

1 Report by the Executive Committee to the Preparatory Commission of the UntUd 
Nations , cited above, p. 68. 
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before the entrance into force of the Charter; (2) that where the conflict 
is between the obligation of a Member under the Charter and the obliga- 
tion of that same Member resulting from an agreement with another 
Member contracted after the entrance into force of the Charter; and 
(3) that where the conflict is between the obligation of a Member under 
the Charter and the obligation of that same Member resulting from an 
agreement contracted with a non-member state, before the entrance 
into force of the Charter. 

Under the terms of the Covenant of the League of Nations 1 the 
Members severally agreed that the Covenant abrogated “all obligations 
or understandings inter sc” which were inconsistent with the terms of 
the Covenant, and they undertook not to enter into any engagements 
in the future inconsistent with the terms thereof. This provision covered 
the first two situations referred to above where the parties concerned 
were Members of the League. It did not, however, fully cover the situa- 
tion where one party to the special agreement was not a Member and 
was therefore not bound by the terms of the Covenant. To take care 
of this situation more particularly, the second paragraph of Article 20 
provided that in case any Member of the League, before becoming a 
Member, contracted an obligation inconsistent with the terms of the 
Covenant, it was the duty of that Member “to take immediate steps 
to procure its release from such obligations.” 

The Dumbarton Oaks Proposals contained no provisions relative to 
this matter. The whole problem was carefully considered by the Com- 
mittee on Legal Problems (Committee IV/2) at the United Nations 
Conference and agreement was reached on a text, which after some 
revision as to phraseology by the Coordinating Committee, was adopted 
by the Conference. 

So far as the first situation referred to above is concerned, the Article 
applies the established principle of international law that a later agree- 
ment between the same parties supersedes an earlier agreement Thus 
obligations under the Charter clearly supersede obligations which Mem- 
bers have contracted among themselves before the Charter’s entrance 
into force. 

The Article clearly covers the second situation by stating that obliga- 
tions under the Charter shall prevail over obligations “under any other 
international agreement” without qualification as to time of contracting. 
This is recognition of the principle that the obligation of a multipartite 
agreement prevails as against an obligation under an agreement between 
certain of the parties, even though later in time, since parties to a multi- 
partite agreement cannot modify their obligations thereunder except 
with the consent of the other parties or by the procedure prescribed in 
the agreement itself. 


1 Covenant , Article 20. 
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The Article also applies in the third situation. While the Committee 
recognized that according to international law it is not ordinarily possible 
to provide in any convention for rules binding on third parties, it felt 
that it was of the highest importance to the Organization that the per- 
formance of Member’s obligations under the Charter in specific cases 
should not be hindered by obligations they had assumed to non-member 
states. 1 The Charter thus assumes the character of basic law of the 
international community. Non-members, while they have not formally 
accepted it, are nevertheless expected to recognize this law as one of the 
facts of international life and to adjust themselves to it. 

It is to be noted that this Article does not provide for the automatic 
abrogation of obligations inconsistent with the terms of the Charter. 
The rule is put in such form as to be operative only when there is an 
actual conflict. The nature of the conflict has not been defined but 
“it would be enough that a conflict should arise from the carrying out 
of an obligation of the Charter. It is immaterial whether the conflict 
arises because of intrinsic inconsistency between the two categories of 
obligations or as the result of the application of the provisions of the 
Charter under given circumstances.” 2 

Article 104 

The Organization shall enjoy in the territory of each of its Members 
such legal capacity as may be necessary for the exercise of its functions 
and the fulfillment of its purposes. 

The question of the legal capacity of international organizations is a 
very complicated one. It has been a matter of concern to the League 
of Nations and other international organizations. 8 It is quite clear that 
an international organization may be seriously hampered in the per- 
formance of its functions by not being able to enter into contracts, hold 
property, appear in court, and engage in other acts having legal validity 
in the territory of its members. It is not possible nor necessary to enter 
into a detailed discussion of this matter here. It is enough to state that 
this Article imposes upon Members the duty of attributing a certain 
measure of legal personality to the Organization, enough to permit it 
to exercise its functions and fulfill its purposes. The way in which this 
is to be done is left to the governments of the Members. Some of them 

1 UNCIO, Report of the Rapporteur of Committee IV/8, Doc. 933, IV/2/42 (2), p 6. 

*/Wd., p. 5-6. 

* Compare the League of Nations Covenant , Article 7, paragraph 5, and the modus 
vivendi between the League and Switzerland of September 18, 1926, League of Nations 
Document C. 555 1926. V. See also, Article XV in the Constitution of the United 
Nations Food and Agriculture Organization; Article 47 of the International Civil 
Aviation Convention of December 7, 1944; Article IX of the Agreement establishing 
an International Monetary Fund; and Article VII of the Agreement establishing the 
International Bank for Reconstruction and Development. 
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may be able to make arrangements of an administrative nature. Others 
may have to adopt new legislation. That is a matter of no consequence 
as far as the Charter is concerned. The Members are required, however, 
to do what is necessary even though changes in their constitutions may 
be involved. 


Article 105 

1. The Organization shall enjoy in the territory of each of its Members 
such privileges and immunities as are necessary for the fulfillment of 
its purposes. 

This paragraph refers to the Organization considered as a distinct 
entity, including all the organs established under the Charter and all 
bodies and organs which may subsequently be established by virtue 
of the powers conferred by the Charter 1 Not included are the specialized 
agencies referred to in Article 57 established by separate intergovern- 
mental agreements. The privileges and immunities to which these 
agencies are entitled are determined by the agreements constituting 
them and by the general principles of international law. Article 7, 
paragraph 5, of the league Covenant provided that “the buildings and 
other property occupied by the League or its officials or by representa- 
tives attending its meetings shall be inviolable.” 

The question of privileges and immunities for the United Nations is 
of the greatest importance for the country in which the United Nations 
has its seat. In the case of the League of Nations, detailed arrangements 
were worked out in agreements concluded between the Secrotary-Gen- 
eral and the Swiss Government. 2 The Committee of the Executive 
Committee of the Preparatory Commission concerned with the per- 
manent headquarters of the Organization in its report on considerations 
affecting the selection of the same recommend^ an agn'ement between 
the United Nations and the host state which would provide for the 
enjoyment by the United Nations of the privileges and immunities neces- 
sary to the performance of its functions. These would include the 
inviolability of buildings and property owned or occupied by the United 
Nations or its organs.* 

While the question of privileges and immunities arises in the greatest 
degree in the host Member, the same question arises as between the 
Organization and all its Members. The difference is one of degree rather 
than of kind. Committee IV/2 of the United Nations Conference, while 
refusing to undertake to establish a complete list of the privileges and 

1 UNCIO, Report of the Rapporteur of Committee IV/2 , Doc. 933, IV/2/42 (2), p 2. 

1 League of Nations Document C. 555. 1926. V, printed in League of Nations, 
Official Journal, VII (1926), p. 1422 

* Report by the Executive Committee to the Preparatory Commission of the United 
Nations, cited above, p. 115. 
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immunities to be enjoyed under paragraph 1 and 2 of Article 105, laid 
down the basic principle “that no Member state may hinder in any way 
the working of the Organization or take any measures the effect of which 
might be to increase its burdens, financial or other.” 1 

2. Representatives of the Members of the United Nations and officials 
of the Organization shall similarly enjoy such privileges and immunities 
as are necessary for the independent exercise of their functions in con- 
nection with the Organization. 

This paragraph states the same general principle with reference to 
the representatives of Members and officials of the Organization. 

Article 7, paragraph 2, of the League Covenant provided that “repre- 
sentatives of the Members of the League and officials of the League 
when engaged in the business of the League shall enjoy diplomatic 
privileges and immunities.” The Covenant thus expressly accepted an 
established international law standard. There is a large measure of 
agreement on the nature and extent of these privileges and immunities, 
the result of international agreements and developing international 
practice. 2 * * * * The Charter standard is a somewhat different one. Under 
the Charter the privileges and immunities to be enjoyed by representa- 
tives of Members and officials of the Organization are to be such as 
“are necessary for the independent exercise of their functions in con- 
nection with the Organization.” 

The matter received careful study by the Committee of the Executive 
Committee of the Preparatory Commission dealing with legal questions. 
The Executive Committee recommended to the Preparatory Commis- 
sion that the results of this study be communicated to the General 
Assembly for its consideration. Two paragraphs from that report are 
here quoted in full : 8 

Privileges and Immunities 

7. In this report the expression “diplomatic privileges and immunities” is 
used for convenience to descril>e the whole complex of privileges and immunities 
which are in fact accorded to diplomatic envoys. While it will clearly be neces- 
sary that all officials, whatever their rank, should be granted immunity from 
legal process in respect of acts done in the course of their official duties, whether 
in the country of which they are nationals or elsewhere, it is by no means neces- 
sary that all officials should have diplomatic immunity On the contrary, there 
is every reason for confining full diplomatic immunity to the cases where it is 
really justified. Any excess or abuse of immunity and privilege is as detrimental 
to the interests of the international organisation itself as it is to the countries 

1 UNCIO, Report of ike Rapporteur of Committee IV /S, Doc 933, IV/2/42 (2), p. 3. 

* See Harvard Research in International Law, “Diplomatic Privileges and Im- 

munities,” American Journal of International Law , XXIX (1932), Doc. Sup. p. 89, 

et scq.; Satow, Sir E , A Guide to Diplomatic Practice , 2nd and rev. ed., I, p. 249 ff 

* Report by the Executive Committee to ike Preparatory Commission of the United 

Nations , cited above, p. 70-71. 
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who are asked to grant such immunities. In the case of existing specialised 
agencies, the practice has up to now been to confine diplomatic immunity to the 
senior official of the agency concerned and those of his assistants, whose rank is 
equivalent to that of Deputy Secretary-General. (In the case of the I.L.O. the 
range of officials to whom diplomatic immunity has been accorded is somewhat 
wider.) It is also a principle that no official can have, in the country of which 
he is a national, immunity from being sued in respect of his non-official acts and 
from criminal prosecution. It is further most desirable that both the United 
Nations and all specialised agencies should adopt the principle that privileges 
and immunities are only given to their officials in the interests of the Organisa- 
tion in whose service they are, and in no way for the benefit of the individual 
concerned, and that, in consequence, the Secretary-General both can waive 
immunity and will in fact do so in every case where such a course is consistent 
with the interests of the United Nations. This rule has long been in force in the 
International Labour Organisation. It has been accepted by most of the new 
specialised agencies which have come into being. Similarly, it is desirable that 
where the United Nations or a specialised agency concludes contracts with 
private individuals or corporations, it should include in the contract an under- 
taking to submit to arbitration disputes arising out of the conti act, if it is not 
prepared to go before the Courts. Most of the existing specialised agencies have 
already agreed to do this. 

Taxation of Officials in the State of which they are nationals 

8. The provisions in the agreements or constitutions of the new specialised 
agencies, while providing in general that no taxation should be levied on the 
salaries of officials, leave complete latitude to governments to tax the salaries of 
officials who are theii own nationals or persons resident in their territory As a 
result, the Act of Parliament of the United Kingdom which was passed to enable 
the United Kingdom to give effect to its obligations as regards privileges and 
immunities for international organisations (the Diplomatic Privileges Extension 
Act, 1944) excepts from the immunity from income tax the salaries of those 
international officials who are both British subjects and whose usual place of 
abode is in the United Kingdom. A similar practice has been followed in certain 
other countries. It is, however, a matter for consideration whether this latitude or 
this exception are (sic) really sound. One of its effects is that some of the members 
of the staff have salaries which are tax free, because being resident outside their 
own states they do not fall under the income tax provisions of their own state, 
while other officials doing the same work for the same nominal salary are subject 
to income tax. This has led to certain administrative difficulties and has indeed 
raised the question whether the United Nations should not pay some special 
allowance to those of its employees who are paying income tax, in order to 
produce equality. 

3. The General Assembly may make recommendations with a view to 
determining the details of the application of paragraphs 1 and 2 of this 
Article or may propose conventions to the Members of the United 
Nations for this purpose. 

The General Assembly may make recommendations, presumably to 
Members, with a view to determining the details of the application of 
paragraphs 1 and 2 of this Article, or may propose conventions to the 
Members of the United Nations for this purpose. 
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The Executive Committee of the Preparatory Commission recom- 
mended that Members of the United Nations should be reminded that, 
by the terms of Article 105, “the obligation to accord to the United 
Nations, its officials and the representatives of its Members all privileges 
and immunities necessary for the accomplishment of its purposes, oper- 
ates from the coming into force of the Charter and is therefore appli- 
cable even before the General Assembly has made the recommendations 
referred to in paragraph (3) of the Article, or the conventions there 
mentioned have been concluded.” 1 It was also recommended that a 
study of the question of privileges and immunities, made by a committee 
of the Executive Committee, should be referred to the General Assembly 
for its consideration 

If the provisions of paragraphs 1 and 2 are to be applied with due 
regard for the interests of the Organization and in a uniform manner, 
it would seem highly desirable that the General Assembly act under 
this paragraph. Furthermore, of the two alternative courses open, the 
second, i.e. the proposal of a convention or conventions to Members 
for their acceptance, would seem most likely to achieve the desired 
result. 


1 Ibid f p 69 



CHAPTER XVn 


TRANSITIONAL SECURITY ARRANGEMENTS 
Article 106 

Pending the coming into force of such special agreements referred to 
in Article 43 as in the opinion of the Security Council enable it to begin 
the exercise of its responsibilities under Article 42, the parties to the 
Four-Nation Declaration, signed at Moscow, October 30, 1943, and 
France, shall, in accordance with the provisions of paragraph 6 of that 
Declaration, consult with one another and as occasion requires with 
other Members of the United Nations with a view to such joint action 
on behalf of the Organization as may be necessary for the purpose of 
maintaining international peace and security. 

This Article must be considered along with Article 107 which is inti- 
mately linked up with it. It is intended to provide the basis for the 
necessary action to maintain international peace and security during 
the period when the normal Charter arrangements are in the process 
of being developed. 

Ijength of Transitional Period. The powers and duties of the Security 
Council with respect to enforcement action to maintain peace and 
security are laid down in Chapter VII and specially in Articles 39, 41 
and 42. The taking of action under Article 42 depends upon the exist- 
ence of special agreements concluded under the terms of Article 43. A 
considerable period of time is bound to elapse, if we take the most opti- 
mistic view, between the entrance into force of the Charter and the 
entrance into force of the special agreement or agreements provided 
for in Article 43. The situation during that period will be that, while 
the United Nations is in existence, the Security Council, primarily 
responsible for the maintenance of peace and security, will not have 
the means at its disposal for performing its function to maintain inter- 
national peace and security. Article 106 aims at providing for the 
maintenance of peace and security during this period. The special 
responsibilities placed upon the signatories of the Moscow Declaration 
and France will be operative until such time as the Security Council 
deems that the agreements referred to in Article 43 “enable it to begin 
the exercise of its responsibilities under Article 42.” The decision of 
the Security Council as to whether it is able to begin the exercise of its 
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responsibilities under Article 42 will be a decision of substance that 
must be taken under the provisions of the third paragraph of Article 27, 
and will consequently require unanimity of the permanent members. 

However, the text as finally adopted by the Conference does at least 
specify who is to make the decision as to when the transitional period 
is to end. The original proposal of the Sponsoring Governments was 
that the transitional arrangement should remain in operation “pending 
the coming into force of the special agreement or agreements referred 
to in Chapter VIII, Section B, paragraph 5” of the Dumbarton Oaks 
Proposals. The question was raised in the course of the discussion of 
the technical committee as to whether this meant that all the special 
agreements would have to come into force. 1 Delegates of certain of the 
Sponsoring Governments explained that the intention of the framers 
was that the Council should be able to undertake its responsibilities 
and that all of the agreements need not be in force. It was finally 
decided, however, to clarify the meaning of the text by specifying that 
it is for the Security Council to decide when the situation is such that 
it can assume responsibility. 

Responsibilities of “The Big Five” The Article states that during 
this transitional period the parties to the Moscow Declaration 2 and 
France shall, in accordance with the provisions of paragraph 5 of that 
Declaration, “consult with one another and as occasion requires with 
other Members of the United Nations with a view to such joint action 
on behalf of the Organization as may be necessary for the purposes of 
maintaining international peace and security.” Article 5 of the Declarar 
tion reads as follows: 

That for the purpose of maintaining international peace and security pending 
the re-establishment of law and order and the inauguration of a system of general 
security, they will consult with one another and as occasion requires with other 
Members of the United Nations with a view to joint action on behalf of the 
community of nations. 

The phraseology of the Charter Article follows very closely that of the 
Article of the Declaration. 

In the course of the Committee discussions there was special interest 
expressed by many delegates as to the meaning of the words “joint 
action on behalf of the Organization.” Would the Security Council 
during this transitional period be responsible for the pacific settlement 
of disputes or would that also be a responsibility of the signatories of 
the Moscow Declaration and France? What would be the role of the 
Security Council during this period? 

1 UNCIO, Summary Report of Sixteenth Meeting of Committee III /S, May SO, 1945 , 
Doc. 704, III/3/36, p. 3. 

1 For text, see this volume, p. 307. The parties were the United States, the United 
Kingdom, the Soviet Union and China. 
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Both the United Kingdom and the United States Delegates expressed 
the view that the Security Council would be responsible during the 
interim period for the peaceful settlement of disputes. 1 The United 
States Delegate expressed the view that during the interim period the 
Security Council would perform all its functions under the Charter in 
so far as it was able to do so. 2 * * * He further explained that the meaning 
of the words “ joint action” might, in his opinion, be deduced from the 
reference in the Dumbarton Oaks text to Chapter VIII, Section B, 
paragraph 5, of the Dumbarton Oaks Proposals. Consequently, the 
joint action referred only to the exercise of those functions of the Security 
Council the exercise of which would be suspended pendmg the conclu- 
sion of the special agreements. This explanation was included in the 
Report of Committee 3 to Commission III, 8 and would thus appear to 
be the interpretation accepted by the Committee. 

While this Article gives special power to and places special responsi- 
bility on a few Members of the United Nations during the transitional 
period, the arrangement would appear to be fundamentally consistent 
with the general theory of the Charter, since it places upon the perma- 
nent members of the Security Council, the Members of the Organiza- 
tion who will presumably be the chief contributors of military power, 
the responsibility for taking military enforcement action during this 
interim period. Two guarantees are provided against the arbitrary use 
of this power: first, the requirement that the signatories of the Moscow 
Declaration and France shall consult with each other, and that they 
shall “as occasion requires” consult with the other Members of the 
United Nations; and second, the requirement that the action shall be 
joint, that is, action to which the five powers agree. 

Obligations of Other Members . The question arises whether the other 
Members of the United Nations are obliged to assist the five powers in 
carrying out the measures taken under the terms of this Article. All 
Members are obligated, according to the terms of Article 2, paragraph 5, 
to give “every assistance” to the United Nations m any action it takes 
“in accordance with the terms of the present Charter,” and not to 
assist any state against which the United Nations is taking preventive 
or enforcement action. It can be argued that this double obligation will 
apply to action taken under this Article since the five powers will act 
“on behalf of the Organization.” However, the more specific obligations 
under Article 26 and Chapter VII cannot be considered as applying. 
These provisions refer definitely to formal Council decisions. 

1 UNCIO, Summary Report of Sixteenth Meeting of Committee TII/S } May 30, 1945, 

Doc 704, III/3/36, p 3. 

* Ibid., p 4. 

* Ibid , Report of Committee S to Commission III on Chapter XII , Doc. 1095, 

III/3/50, p. 3 
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Article 107 

Nothing in the present Charter shall invalidate or preclude action, in 
relation to any state which during the Second World War has been an 
enemy of any signatory to the present Charter, taken or authorized as a 
result of that war by the Governments having responsibility for such 
action. 

General Scope . The purpose and effect of this Article is to leave to 
those governments primarily responsible for the defeat of any enemy 
state the determination of the terms of peace and in general the taking 
of necessary control measures This does not preclude the possibility 
of placing on the Organization responsibilities of this kind, if the states 
at war with and responsible for the military defeat of the enemy state 
so agree. The Conference, however, adopted the Article with full realiza- 
tion that the action here referred to would probably be taken, at least 
for an initial period of uncertain length, by the governments chiefly 
responsible for the military defeat of the enemy and without any limita- 
tion being placed upon them in respect to such action by the terms of 
the Charter. It is quite clear that other Members are not bound in any 
way to support measures taken under this Article as the measures here 
in question are not being taken “on behalf of the Organization” as is 
the case under Article 106. 

Discussion at San Francisco. This Article, like the preceding one, 
was extensively discussed in Committee III/3 of the Conference. The 
phraseology of the text proposed by the Sponsoring Governments was 
criticized on the ground that its meaning was not clear. It read as 
follows: 1 

No provision of the Charter should preclude action taken or authorized in 
relation to enemy states as a result of the present war by the Governments hav- 
ing responsibility for such action. 

While those who objected to this text were not able to get the Delegates 
of the Sponsoring Governments to agree to a new text giving complete 
satisfaction to them, they did obtain individual interpretations which 
were included in the Report of the Committee. These interpretations, 
given by the* Delegate of the United Kingdom, were as follows: 

1. Enemy States are those which, on the day of the signature of the Charter, 
are still at wai with any one of the United Nations. 

2. The present war is to be understood as a series of wars which began on or 
before September 3, 1939 and which are still in progress. 

3. “ Action taken or authorized” It would be impossible to limit this action, 
as proposed by the Australian Delegate, to that decided upon in an armistice, a 
peace treaty, or a joint declaration like the Declaration of Moscow, because 

1 Chapter XII, paragraph 2, of the Dumbarton Oaks Proposals, see this volume, 
p 318. 
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responsibility, as envisaged in paragraph 2, could fall upon a State which is 
party to none of these acts. 

As to the exact meaning of the expression “ action taken or authorized,” the 
Delegate of the United Kingdom declared that, in his opinion, the distinction 
is made between “ positive” and “negative” action; that is to say, between 
action with respect to enemy States by the governments responsible for this 
action, and the action which the responsible governments had authorized other 
governments to take. 1 

The Committee report states that “ after these explanations ” the text 
of paragraph 2 was adopted. 2 Subsequently the text was revised by the 
Coordination Committee in the interest of greater clarity and in con- 
formity with this interpretation. 

The phraseology of the Article leaves many questions open. Who 
are “the governments having responsibility for such action”? Does 
the phrase include all Members of the United Nations at war with a 
particular enemy state? How long does this freedom in dealing with 
the enemy state last? Will it end at the latest with the admission of 
the enemy state as a Member of the United Nations? Certainly it 
would seem that the answer to this question must be in the affirmative. 

1 UNCIO, Report of Committee 3 to Commission III on Chapter XII , Doc. 1095, 
III/3/50, p 4 

*Ibid. 
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AMENDMENTS 

Article 108 

Amendments to the present Charter shall come into force for all Mem- 
bers of the United Nations when they have been adopted by a vote of 
two thirds of the members of the General Assembly and ratified in 
accordance with their respective constitutional processes by two thirds 
of the Members of the United Nations, including all the permanent 
members of the Security Council. 

Adoption of Amendments by General Assembly . This Article first lays 
down a rule governing the adoption of proposed amendments preliminary 
to submission to the Members for ratification. It states that such pro- 
posals shall be adopted by the General Assembly by a two-thirds major- 
ity. The General Assembly may adopt such proposals without any 
recommendation being made by the Security Council. This rule did 
not create any great difficulty at the United Nations Conference although 
certain delegates spoke in favor of a three-fourths vote and others 
favored a simple majority for the adoption of amendments. 

It is to be noted that the vote required in the General Assembly is 
“two thirds of the members ” as compared with “two-thirds majority 
of the members present and voting” required on “important questions” 
by the terms of Article 18. The phraseology used in Article 108 would 
appear to be intentionally different, and to have as its purpose an 
assurance that the proposed amendment has sufficient support to make 
likely its ratification by two thirds of the Members If the phraseology 
of Article 18 had been used, it would be possible for a proposed amend- 
ment to be adopted by a bare majority, or even less than a majority 
vote of the total membership, the number of votes necessary for a two- 
thirds majority under Article 18 being determined by the total number 
of members “present and voting.” 

Entrance into Force. Article 108 also states that amendments thus 
adopted shall enter into force when they are ratified by two thirds of 
the Members, including the Members with permanent seats on the 
Security Council. This is a change from the Dumbarton Oaks Pro- 
posals. 1 The Proposals stipulated that amendments, adopted by a two- 


1 Chapter XI, see this volume, p 317. 
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thirds majority vote of the General Assembly, should enter into force 
when ratified by the states with permanent seats on the Security Council 
and by a majority of the other Members of the United Nations. How- 
ever, the requirement of “two thirds of the Members,” including the 
permanent members of the Council, was accepted at the United Nation’s 
Conference as being more democratic and reducing somewhat the priv- 
ileged position of the permanent members. The difference is not enor- 
mous. There were fifty states represented at the United Nations Con- 
ference. Including Poland, one can count on fifty-one Members to 
begin with. According to the Dumbarton Oaks Proposals an amendment 
could enter into force following ratification by the five permanent mem- 
bers of the Security Council plus a majority of the remaining forty-six. 
This would amount to ratification by twenty-nine states altogether. 
According to the adopted procedure, it will be necessary to have the 
ratifications of two-thirds of fifty-one or thirty-four Members, inclusive 
of Members with permanent seats on the Council. 

Special Position of Permanent Members of Security Council. The pro- 
posal which created the greatest difficulty was that by which ratifica- 
tion by all the five permanent members of the Security Council would 
be necessary to the entrance into force of any amendment Here the 
same arguments were repeated which had already been used in Com- 
mittee III/l of the Conference concerning the “veto right” or “priority 
of concord” of the “Great Powers ” See comments on Article 27. 

The arguments in Committee 1/2 were even stronger at' times, since 
certain states claimed that they had agreed to — or abstained from 
voting against — the stipulations of Article 27 because of the belief that 
the privileged position of the permanent members of the Security Council 
would be of short duration. They claimed that the present Article per- 
petuated this position of inequality and they stated that because of this 
they must contemplate the possibility of withdrawal. 1 

Position of Non-Ratifying Members. The provision which requires the 
ratification of a proposed amendment by all the permanent members 
of the Council as a condition of its entering into force makes the process 
of amendment difficult. The provision that amendments shall enter 
into force when adopted by a tw r o-thirds vote of the Assembly and rati- 
fied by two-thirds of the Members inclusive of the states with permanent 
membership on the Security Council may from the point of view of 
non-ratifying Members make the process too easy. This imposes rather 
serious obligations on Members who have not voted in favor of, and 
have refused to ratify, the amendment in question. The provision actually 
means that all Members, except the five permanent members of the 
Security Council, endorse a blank check obligating themselves to accept 
in advance certain international commitments which their duly accred- 
1 For comment on question of withdrawal, see p 86 
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ited representatives have voted against and which the constitutional 
authorities of the state after mature consideration have refused to ratify. 
This rule is a complete innovation in international life which was adopted 
because of the desire to make the United Nations a living and developing 
organism. 

Other solutions were possible. It would have been possible to choose 
the solution adopted by the League of Nations which stated in Article 26 
that amendments should enter into effect when ratified by the permanent 
members of the Council and by a majority of the Members of the League 
whose representatives composed the Assembly, provided, however, that 
a Member which signified its dissent would not be bound, but would 
cease to be a Member of the League. It would also have been possible 
to divide the amendments into two categories, and to have adopted 
the rule laid down in Article XX of the Constitution of the Food and 
Agriculture Organization of the United Nations: 

1. Amendments to this Constitution involving new obligations for member 
nations shall require the approval of the Conference by a vote concurred in by a 
two-thirds majority of all the members of the Conference and shall take effect 
on acceptance by two-thirds of the member nations for each member nation 
accepting the amendment and thereafter for each remaining member nation on 
acceptance by it. 

2. Other amendments shall take effect on adoption by the Conference by a 
vote concuried m by a two-thirds majority of all the members of the Conference. 

The United Nations Conference adopted Article 108 in full awareness 
of these and other alternatives and after having discussed the matter 
very fully There can be no doubt whatsoever about the fact that states 
which vote against proposed amendments and refuse to ratify them 
are bound by them if they are ratified by two thirds of the Members, 
inclusive of the states with permanent membership on the Council. 
This explains why the matter of amendment was so intimately linked 
up with the possibility of withdrawal from the Organization 1 

Article 109 

1. A General Conference of the Members of the United Nations for 
the purpose of reviewing the present Charter may be held at a date and 
place to be fixed by a two-thirds vote of the members of the General 
Assembly and by a vote of any seven members of the Security Council. 
Each Member of the United Nations shall have one vote in the con- 
ference. 

There are differences of opinion concerning the results of any inter- 
national conference, as indeed concerning any human enterprise. The 
United Nations Conference was no exception. Most delegates were of 
the opinion that the Conference was a success and that the Charter 
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did not fall short of what might have been expected. Some delegates, 
however, were frankly disappointed. The feature that was found partic- 
ularly objectionable to them was the special position accorded to certain 
so-called “Great Powers.” Certain delegates even went so far as to 
say that they could not bring the Charter back to their countries with 
any hope of obtaining its ratification if it were not made quite clear 
that the Charter in its present form was a first step and that revision 
with a view to eliminating its most objectionable features and in general 
strengthening it would be undertaken within a reasonable time. For 
this reason it was decided to set up machinery for a complete revision 
of the Charter at a future date. Such conferences are known in the 
constitutional life of certain states. Such a special conference would 
give the opportunity to review the whole Charter in the light of the 
experience gained in the intervening period. 

There was no great opposition to the idea as such. A proposal of the 
Sponsoring Governments to implement this idea was given general sup- 
port in principle, but certain questions of detail evoked the most lively 
discussion. These questions will be treated undcF the second and third 
paragraphs of this Article. 

The date and place of the General Conference arc to be fixed by agree- 
ment of the General Assembly and the Security Council. The Assembly 
must take its decision by vote of two thirds of its members. The Spon- 
soring Governments had proposed a three-fourths vote but. acceded to 
the demand of the smaller states for a smaller majority. It is to be noted 
that the requirement is different from that of Article 18, paragraph 2, 
which speaks of “a two-thirds majority of the Members present and 
voting.” 1 The Security Council takes its decision by a vote of any 
seven members, which means that the “Great Power” veto does not 
apply. This was also a concession to the smaller states. It is stated 
specifically that each Member of the United Nations shall have one 
vote in the General Conference. 

2. Any alteration of the present Charter recommended by a two-thirds 
vote of die conference shall take effect when ratified in accordance with 
their respective constitutional processes by two thirds of the Members 
of the United Nations including all the permanent members of the 
Security Council. 

It is specified that decisions of the General Conference shall be taken 
by a two-thirds majority. This was the rule adopted and followed by 
the United Nations Conference on International Organization. How- 
ever, changes in the Charter adopted by the Conference do not become 
by that fact alone binding on Members. They are “recommendations” 
which Members can ratify or refuse to ratify as they deem fit. The 

1 See comment on Article 108, p 291. 
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problem of ratification created the chief difficulty. The “Big Five” 
demanded that ratification by all the permanent members of the Security 
Council should be required. This was the logical consequence of the 
stand taken by them when the voting procedure of the Council was 
being considered. It is clear that the special power which they enjoy 
under the terms of that Article might be destroyed if it were possible 
for amendments to enter into force following ratification by a part of 
the total membership with no special requirement of ratification by 
each permanent member of the Council. 

It was, consequently, decided that no amendment should enter into 
force without being ratified by all the permanent members of the Council. 
It was also decided that ratification by two tliirds of the Members of 
the Organization should be required, the permanent members included. 
The requirement thus corresponds to that for amendments under Arti- 
cle 108. This means in fact that the process of amending the Charter is 
substantially the same whether amendments are voted in a session of 
the General Assembly, according to Article 108, or in a General Con- 
ference, according to Article 109 Therefore, the General Conference 
procedure would seem to have greater psychological than substantial 
importance. 

3. If such a conference has not been held before the tenth annual 
session of the General Assembly following the coming into force of the 
present Charter, the proposal to call such a conference shall be placed 
on the agenda of that session of the General Assembly, and the con- 
ference shall be held if so decided by a majority vote of the members 
of the General Assembly and by a vote of any seven members of the 
Security Council. 

It was quite clear to the Delegates at the United Nations Conference 
that the proposal for a General Conference submitted by the Sponsoring 
Governments did not give any real guarantee that the Charter would 
be amended if such a Conference were held. Moreover, it was not even 
certain that a Conference would be held. Several of the delegates thought 
that the Charter should contain additional guarantees. In particular 
they proposed that the Charter should contain a provision that a Con- 
ference would be held by a certain time if no decision to hold one earlier 
had been taken. Public opinion could then be convinced that there was 
a real and practical chance that the Charter would be revised in the 
near future. Some delegates proposed that the General Conference 
should be held within five years of the entry into force of the Charter; 
others proposed seven; and still others proposed ten years. 

On the other hand, certain of the delegates were very much against 
fixing a date. They claimed that it was impossible to know in advance 
when it would be wise to hold such a Conference. Only in the light of 
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future events could it be told when it was desirable to review the Charter 
with a view to general revision. An acceptable compromise was finally 
found in the text of this paragraph. In the first place, this introduces 
a time limit of a kind. It is not stated that a Conference will necessarily 
be called at the end of any period of time. The only thing that is defi- 
nitely stated is that the question of calling a General Conference shall 
be put on the agenda of the tenth annual session of the General Assembly 
following the coming into force of the Charter. Strictly speaking this 
in itself gives no additional assurance since the agenda of the Assembly 
will presumably contain any item which any Member wants discussed 
if it comes within the Assembly’s competence. Such, at any rate, was 
the practice of the League of Nations, it being stated in the Rules of 
Procedure of the Assembly 1 that “all items proposed by a Member of 
the League” should be included in the agenda. 

However, there is in this paragraph one concession which may have 
some importance. If a General Conference is not held before the tenth 
annual session of the General Assembly, the question of holding one is 
not only automatically placed on the agenda of the Assembly, but the 
Assembly may decide in favor of holding one by a majority vote of its 
members, as contrasted with a two-thirds vote required under para- 
graph 1. It is to be noted, however, that the majority vote required in 
the Assembly is not the same as that provided for in Article 18 This 
paragraph specifies “a majority vote of the members of the General 
Assembly” while Article 18, paragraph 3, uses the words -“a majority 
of the members present and voting.” 

The decision of the General Assembly to hold a General Conference, 
taken under this paragraph, must be concurred in by a decision of the 
Security Council, taken by the affirmative vote of any seven members. 
This of course means that no permanent member, by its sole opposition, 
can prevent a General Conference from being held. Nor can a permanent 
member block a Conference recommendation. 

However, no revision of the Charter recommended by a General Con- 
ference can, under the terms of paragraph 2 of this Article, enter into 
force unless ratified by all the permanent members of the Security 
Council. As we have seen, there was strong opposition to this at the 
United Nations Conference on the part of the delegates of certain of 
the smaller states. These delegates proposed that it might be left to 
the General Conference to decide the method of ratification of the 
amendments it might adopt. The representatives of the Sponsoring 
Governments and France, however, took the position that their govern- 
ments could not enter upon the great responsibilities and obligations 
of membership which they were prepared to accept if forced to take 


1 League of Nations Document C 144.M.92.1937, Rule 4, Section 2. 
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the risk that these repsonsibilities might be increased without their 
consent. 1 

The question of the right of withdrawal from the Organization came 
under consideration in connection with this whole matter, since certain 
delegates pointed to the need of reserving the right of withdrawal if 
the provisions regarding revision of the Charter did not prove to be 
effective in practice. 2 

1 UNCIO, Report of the Rapporteur of Committee 1/2 on Chapter XI (Amendments), 
Doc 1154, 1/2/73 (2), p 8 
2 See comment, p. 86. 
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RATIFICATION AND SIGNATURE 
Article 110 

1. The present Charter shall be ratified by the signatory states in 
accordance with their respective constitutional processes. 

Ratification is the act by which the proper authority of the state 
sanctions an international agreement. The procedure is determined 
by the constitution of each state. The Charter expressly rocognizas 
this fact. In the United States the ratification of all treaties requires 
Senate approval by a two-thirds majority. Other international agree- 
ments may be entered into by executive action alone, or by executive 
action coupled with Congressional authorization or approval by a 
majority vote of both Houses. 

2. The ratifications shall be deposited with the Government of the 
United States of America, which shall notify all the signatory states of 
each deposit as well as the Secretary-General of the Organization when 
he has been appointed. 

This paragraph is of a purely technical nature and does not require 
any comment. 

3. The present Charter shall come into force upon the deposit of 
ratifications by the Republic of China, France, the Union of Soviet 
Socialist Republics, the United Kingdom of Great Britain and Northern 
Ireland, and the United States of America, and by a majority of the 
other signatory states. A protocol of the ratifications deposited shall 
thereupon be drawn up by the Government of the United States of 
America which shall communicate copies thereof to all the signatory 
states. 


This paragraph states that the Charter shall come into force when 
the five permanent members of the Security Council and a majority 
of the other Members have ratified it and deposited their ratifications 
in accordance with the provisions of paragraph 2. The intention of this 
provision is to assure that the Organization will come into being with 
sufficiently strong support. The experience of the League of Nations 
lies behind this provision. 

The Charter, together with the Statute of the International Court 

298 
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of Justice, came into force on October 24, 1945. 1 A Protocol of Deposit 
of Ratifications was signed by the Secretary of State of the United 
States on that day. 2 Facsimile copies of the Protocol were furnished 
by the Government of the United States to the other signatories of the 
Charter. 

4. The states signatoiy to the present Charter which ratify it after it 
has come into force will become original Members of the United Nations 
on the date of the deposit of their respective ratifications. 

See comment on Article 3. 

Deposit of ratifications by all the signatories was completed on Decem- 
ber 27, 1945. The dates of ratification and the dates of deposit of ratifica- 
tion are given in the following table: 



Ratified 

Ratification 



Deposited 

Argentina 

Sept. 8 

Sept. 24 

Australia 

Oct. 4 

Nov. 1 

Belgium 

Dec. 19 

Dec. 27 

Bolivia 

Oct. 17 

Nov. 14 

Brazil 

Sept. 8 

Sept 21 

Byelorussian S.S.R. 

Aug. 30 

Oct 24 

Canada 

Nov. 1 

Nov. 9 

Chile 

Sept. 18 

Oct. 11 

China 

Aug. 24 

Sept. 28 

Colombia 

Oct. 24 

Nov. 5 

Costa Rica 

Aug. 9 

Nov. 2 

Cuba 

Oct. 13 

Oct. 15 

Czechoslovakia 

Sept. 19 

Oct. 19 

Denmark 

Sept. 11 

Oct. 9 

Dominican Republic 

Aug. 24 

Sept. 4 

Ecuador 

Dec. 14 

Dec. 21 

Egypt 

Oct. 13 

Oct. 22 

Ethiopia 

Oct. 11 

Nov. 13 

France 

Aug. 14 

Aug. 31 

Greece 

Sept. 28 

Oct. 25 

Guatemala 

Oct. 15 

Nov. 21 

Haiti 

Aug. 17 

Sept. 27 

Honduras 

Dec. 13 

Dec. 17 

India 

Oct. 18 

Oct. 30 

Iran 

Sept. 23 

Oct. 16 

Iraq 

Nov. 1 

Dec. 21 

Lebanon 

Sept. 4 

Oct. 15 

Liberia 

Oct. 17 

Nov. 2 

Luxembourg 

Sept. 11 

Oct. 17 

Mexico 

Oct. 17 

Nov. 7 

Netherlands 

Nov. 16 

Dec. 10 

New Zealand 

Aug. 7 

Sept. 19 

Nicaragua 

July 6 

Sept. 6 

1 Department of State, Bulletin, XIII, p. 679. 

*See p. 385. 
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Ratified 

Ratification 



Deposited 

Norway 

Nov. 16 

Nov. 27 

Panama 

Oct. 27 

Nov. 13 

Paraguay 

Sept. 28 

Oct. 12 

Peru 

Oct. 15 

Oct. 31 

Philippines 

Sept. 21 

Oct. 11 

Poland 

Oct. 16 1 

Oct. 24 

El Salvador 

July 12 

Sept. 26 

Saudi Arabia 

Sept. 30 

Oct. 18 

Syria 

Aug. 30 

Oct. 19 

Turkey 

Aug 24 

Sept. 28 

Ukrainian S.S.R. 

Aug. 22 

Oct. 24 

Union of South Africa 

Oct. 19 

Nov. 7 

Union of Soviet Socialist 



Republics 

Aug. 20 

Oct. 24 

United Kingdom 

Sept. 20 

Oct. 20 

United States 

Aug. 8 

Aug. 8 

Uruguay 

Dec. 15 

Dec. 18 

Venezuela 

Nov. 2 

Nov. 15 

Yugoslavia 

Aug. 24 

Oct. 19 

Article 111 



The present Charter, of which the Chinese, French, Russian, English 
and Spanish texts are equally authentic, shall remain deposited in the 
archives of the Government of the United States of America. Duly 
certified copies thereof shall be transmitted by that Government to the 
Governments of the other signatory states. 

The League of Nations Covenant was drawn up in two languages. 
The two texts were equally authentic. In practice, certain discrepancies 
were found to exist between them. The United Nations Charter was 
signed in five languages. This Article states that the five language texts 
shall be equally authentic. This will create difficult problems of inter- 
pretation if there prove to be discrepancies between the different texts. 
It is reasonable to expect such discrepancies, especially when we bear 
in mind the great pressure under which the work of translation was done, 2 
as well as the inevitable difficulty of expressing exact shades of meaning 
in different languages. If such difficulties should arise, it will be necessary 
to go back to the documentation and discussions of the Conference in 
order to see what light they throw on the intentions of the Members. 
It would appear that for purposes of establishing intent, the English 
text will be the more important since English was the most commonly 
used language of the Conference and the language in which the Charter 
was first drafted. 

1 Signed Charter October 15, 1945. 

8 Kirk, Grayson, and Chamberlain, Lawrence, “The Organization of the San 
Francisco Conference/’ Political Science Quarterly , LX (September 1945), p. 340 
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Many international treaties and agreements contain special stipula- 
tions regarding their interpretatiou. This was true, for instance, of 
the Constitution of the International Labor Organization though not 
of the Covenant of the League of Nations. Article 423 of the I.L.O. 
Constitution provided that “any question or dispute relating to the 
interpretation” of the Constitution should be referred for decision to 
the Permanent Court of International Justice. This provision proved, 
however, in practice to be largely a dead letter though questions of 
interpretation did come before the Court under the advisory opinion 
procedure. The Agreements for the establishment of the International 
Monetary Fund (Article XVIII) and for the International Bank for 
Reconstruction and Development (Article IX) have elaborate rules 
for interpretation, giving the power to the Executive Directors. The 
Convention on Civil Aviation, signed at Chicago on December 7, 1944, 
has provisions (Articles 84 to 86) giving the power of interpretation to 
the Council, with right of appeal to an arbitral tribunal or the Permanent 
Court of International Justice. Article XVII of the Constitution of 
the United Nations Food and Agriculture Organization provides for 
the reference of any matter of interpretation to “an appropriate inter- 
national court or arbitral tribunal in the manner prescribed by rules 
to be adopted by the Conference.” 

The Charter does not contain any such rules. There are several possi- 
bilities. The first is for the parties to the dispute to refer any question 
arising between them to the International Court of Justice for decision 
This is not ruled out by any provision of the Statute. If done, it must 
be by agreement of the parties to the dispute. If they have accepted 
the Optional Clause, one party alone could bring the question before 
the Court. Other states may intervene according to the rules laid down 
in Articles 62 and 63 of the Statute of the Court. Since, however, any 
question relating to the interpretation of the Charter will concern all 
Members, it is unlikely that questions of interpretation will be handled 
in this manner. 

Another solution is for the appropriate organ of the United Nations 
to request an advisory opinion of the Court, according to the terms of 
Article 96 of the Charter. This suggests that the question of interpreta- 
tion will normally be raised before an organ of the United Nations and 
that that organ will in the first instance have the function and responsi- 
bility of making a decision. It would certainly be appropriate for the 
organ to ask the Court to give an advisory opinion on the question since 
it would undoubtedly be a question of a legal nature. 

As against the purely judicial approach, it is argued that the interpre- 
tation of the Charter is as much a political as a juridical function, and 
that therefore it must be left to the various organs of the United Nations 
and to Members to determine the meaning of the document in the light 
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of circumstances. Every organ naturally will have to decide questions 
of its own competence and procedure, and Members, in their individual 
capacities and as members of organs, will find it necessary to express 
judgments on questions of interpretation. Differences of opinion as 
to what particular parts of the Charter mean may require formal amend- 
ments for their settlement. 

The question of interpretation was discussed at considerable length 
at the United Nations Conference, but no real solution was found. The 
following statement was included in the final report of Committee IV/2: 

In the course of the operations from day to day of the various organs of the 
Organization, it is inevitable that each organ will interpret such parts of the 
Charter as are applicable to its particular functions. This process is inherent in 
the functioning of any body which operates under an instrument defining its 
functions and powers. It will be manifested in the functioning of such a body as 
the General Assembly, the Security Council, or the International Court of 
Justice. Accordingly, it is not necessary to include in the Charter a provision 
either authorizing or approving the normal operation of this principle. 

Difficulties may conceivably arise in the event that there should be a difference 
of opinion among the organs of the Organization concerning the correct intei- 
pretation of a provision of the Charter. Thus, two organs may conceivably hold 
and may express or even act upon different views. Under unitary forms of 
national government the final determination of such a question may be vested 
in the highest court or in some other national authority. However, the nature of 
the Organization and of its operation would not seem to be such as to invite the 
inclusion in the Charter of any pi ovision of this nature. If two Member States 
are at variance concemmg the correct interpretation of the Charter, they are of 
course free to submit the dispute to the International Court of Justice as in the 
case of any other treaty. Similarly, it would always be open to the General 
Assembly or to the Security Council, in appropriate circumstances, to ask the 
International Court of Justice for an advisory opinion concerning the meaning 
of a provision of the Charter. Should the Geneial Assembly or the Security 
Council prefer another course, an ad hoc committee of jurists might be set up to 
examine the question and rejxirt its views, or recourse might be had to a joint 
conference. In brief, the Members or the organs of the Organization might have 
recourse to various expedients in order to obtain an appropriate mterpietation. 
It would appear neither necessary nor desirable to list or to describe in the 
Charter the various possible expedients. 

It is to be undei stood, of course, that if an interpretation made by any organ 
of the Organization or by a committee qf jurists is not generally acceptable it 
will be without bindmg force. In such circumstances, or in cases where it is 
desired to establish an authoritative interpietation as a precedent for the 
future, it may be necessary to embody the interpretation in an amendment to 
the Charter. This may always be accomplished by recourse to the procedure 
provided for amendment. 1 

IN FAITH WHEREOF the representatives of the Governments of 
the United Nations have signed the present Charter. 

DONE at the city of San Francisco the twenty-sixth day of June, one 
thousand nine hundred and forty-five. 

1 UNCIO, Report of ike Rapporteur of Committee IV/2 , Doc. 933, IV/2/42 (2), 
p 7-8. 
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(1) Declaration of Principles , Known as the Atlantic Charter , by the 
President of the United States and the Prime Minister of the United 
Kingdom , August 14, 1941 1 

J OINT DECLARATION of the President of the United States of 
America and the Prime Minister, Mr. Churchill, representing His 
Majesty's Government in the United Kingdom, being met together, 
deem it right to make known certain common principles in the national 
policies of their respective countries on which they base their hopes 
for a better future for the world. 

First, their countries seek no aggrandizement, territorial or other; 
Second, they desire to see no territorial changes that do not accord 
with the freely expressed wishes of the peoples concerned; 

Third, they respect the right of all peoples to choose the form of 
government under which they will live; and they wish to see sovereign 
rights and self-government restored to those who have been forcibly 
deprived of them; 

Fourth, they will endeavor, with due respect for their existing obliga- 
tions, to further the enjoyment by all States, great or small, victor or 
vanquished, of access, on equal terms, to the trade and to the raw 
materials of the world ^\hich are needed for their economic prosperity; 

Fifth, they desire to bnng about the fullest collaboration between all 
nations in the economic field with the object of securing, for all, improved 
labor standards, economic advancement and social security; 

Sixth, after the final destruction of the Nazi tyranny, they hope to 
see established a peace which will afford to all nations the means of 
dwelling in safety within their own boundaries, and which will afford 
assurance that all the men in all the lands may hve out their lives in 
freedom from fear and want; 

Seventh, such a peace should enable all men to traverse the high seas 
and oceans without hindrance; 

Eighth, they believe that all of the nations of the world, for realistic 
as well as spiritual reasons must come to the abandonment of the use 
of force. Since no future peace can be maintained if land, sea or air 
armaments continue to be employed by nations which threaten, or may 
threaten, aggression outside of their frontiers, they believe, pending 
the establishment of a wider and permanent system of general security, 

1 In Message of the President (Roosevelt) to the Congress, August 21, 1041, 
House Doc. No. 358, 77th Cong., 1st seas.; Documents on American Foreign Relations, 
IV, 1941-1942, p. 10. 
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that the disarmament of such nations is essential. They will likewise 
aid and encourage all other practicable measures which will lighten 
for peace-loving peoples the crushing burden of armaments. 

( 2 ) Declaration by United Nations , January 1, 1942 1 

A JOINT DECLARATION by the United States of America, the 
United Kingdom of Great Britain and Northern Ireland , the Union 
of Soviet Socialist Republics , China , Australia , Belgium , Canada , 
Costa Rica , Cuba , Czechoslovakia, Dominican Republic, El Salvador, 
Greece , Guatemala, Haiti, Honduras, India, Luxembourg, Netherlands, 
New Zealand , Nicaragua, Norway , Panama , Poland, South Africa, 
Yugoslavia. 

The Governments signatory hereto, 

Having subscribed to a common program of purposes and principles 
embodied in the Joint Declaration of the President of the United States 
of America and the Prime Minister of the United Kingdom of Great 
Britain and Northern Ireland dated August 14, 1941, known as the 
Atlantic Charter, 

Being convinced that complete victory over their enemies is essential 
to defend life, liberty, independence and religious freedom, and to 
preserve human rights and justice in their own lands as well as in other 
lands, and that they are now engaged in a common struggle against 
savage and brutal forces seeking to subjugate the world; 

declare: 

(1) Each Government pledges itself to employ its full resources, 
military or economic, against those members of the Tripartite Pact 
and its adherents with which such government is at war. 

(2) Each Government pledges itself to cooperate with the Govern- 
ments signatory hereto and not to make a separate armistice or peace 
with the enemies. 

The foregoing declaration may be adhered to by other nations which 
are, or which may be, rendering material assistance and contributions 
in the struggle for victory over Hitlerism. 

Done at Washington January First, 1942 

[The signatories to the Declaration by United Nations are as listed 
above. 

The adherents to the Declaration by United Nations, together with 
the date of communication of adherence, are as follows: 


Mexico June 5, 1942 Iraq Jan. 16, 1943 

Philippines June 10, 1942 Brazil Feb. 8, 1943 

Ethiopia July 28, 1942 Bolivia Apr. 27, 1943 


1 Executive Agreement Series 236; Documents on American Foreign Relations , 7F, 
1941-42, p. 203. 
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Iran Sept. 10, 1943 Venezuela Feb. 16, 1945 

Colombia Dec. 22, 1943 Uruguay Feb. 23, 1945 

Liberia Feb. 26, 1944 Turkey ..*... Feb. 24, 1945 

France Dec. 26, 1944 Egypt Feb. 27, 1945 

Ecuador Feb. 7, 1945 Saudi Arabia .... Mar. 1, 1945 

Peru Feb. 11, 1945 Syria Mar. 1, 1945 

Chile Feb. 12, 1945 Lebanon Mar. 1, 1945.] 

Paraguay Feb. 12, 1945 


(3) Declaration of Four Nations on General Security , Moscow , October 
30 , 1943 1 

T HE GOVERNMENTS of the United States of America, the 
United Kingdom, the Soviet Union and China: 
united in their determination, in accordance with the Declaration 
by the United Nations of January 1, 1942, and subsequent declarations, 
to continue hostilities against those Axis powers with which they respec- 
tively are at war until such powers have laid down their arms on the 
basis of unconditional surrender; 

conscious of their responsibility to secure the liberation of themselves 
and the peoples allied with them from the menace of aggression; 

recognizing the necessity of ensuring a rapid and orderly transition 
from war to peace and of establishing and maintaining international 
peace and security with the least diversion of the world’s human and 
economic resources for armaments; 
jointly declare: 

1. That their united action, pledged for the prosecution of the war 
against their respective enemies, will be continued for the organization 
and maintenance of peace and security. 

2. That those of them at war with a common enemy will act together 
in all matters relating to the surrender and disarmament of that enemy. 

3. That they will take all measures deemed by them to be necessary 
to provide against any violation of the terms imposed upon the enemy. 

4. That they recognize the necessity of establishing at the earliest 
practicable date a general international organization, based on the 
principle of the sovereign equality of all peace-loving states, and open 
to membership by all such states, large and small, for the maintenance 
of international peace and security. 

5. That for the purpose of maintaining international peace and 
security pending the re-establishment of law and order and the inaugura- 
tion of a system of general security, they will consult with one another 
and as occasion requires with other members of the United Nations 
with a view to joint action on behalf of the community of nations. 

6. That after the termination of hostilities they will not employ their 

1 Department of State, Bulletin , IX, p. 308; Documents on American Foreign 
Relations, VI , 1943-1944, p. 229. 
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military forces within the territories of other states except for the 
purposes envisaged in this declaration and after joint consultation. 

7. That they will confer and cooperate with one another and with 
other members of the United Nations to bring about a practicable 
general agreement with respect to the regulation of armaments in the 
post-war period. 

V. Molotov 
Anthony Eden 
Cordell Hull 

FOO PlNG-SHEUNG 


(4) Proposals for the Establishment of a General International Or- 
ganization Dumbarton Oaks , Washington October 7, 1944 1 

T HERE SHOULD BE established an international organization 
under the title of The United Nations, the Charter of which 
should contain provisions necessary to give effect to the proposals 
which follow. 

CHAPTER I. PURPOSES 
The purposes of the Organization should be: 

1. To maintain international peace and security; and to that end 
to take effective collective measures for the prevention and removal 
of threats to the peace and the suppression of acts of aggression or other 
breaches of the peace, and to bring about by peaceful means adjustment 
or settlement of international disputes which may lead to a breach of 
the peace; 

2. To develop friendly relations among nations and to take other 
appropriate measures to strengthen universal peace; 

3. To achieve international cooperation in the solution of interna- 
tional economic, social and other humanitarian problems; and 

4. To afford a center for harmonizing the actions of nations in the 
achievement of these common ends. 

CHAPTER II. PRINCIPLES 

In pursuit of the purposes mentioned in Chapter I the Organization 
and its members should act in accordance with the following principles: 

1. The Organization is based on the principle of the sovereign equality 
of all peace-loving states. 

1 Department of State, Bulletin, XI, p. 368; see also Dumbarton Oaks Documents 
on International Organization, Washington, D. C., Department of State Publication 
2192 (Conference Series 56). The text of provisions relative to voting procedure in 
the Security Council (chap. VI, sec. C) as agreed upon at the Crimea Conference 
and announced by the Secretary of State on March 5, 1945 is included. 
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2. All members of the Organization undertake, in order to ensure to 
all of them the rights and benefits resulting from membership in the 
Organization, to fulfill the obligations assumed by them in accordance 
with the Charter. 

3. All members of the Organization shall settle their disputes by 
peaceful means in such a manner that international peace and security 
are not endangered. 

4. All members of the Organization shall refrain in their international 
relations from the threat or use of force in any manner inconsistent with 
the purposes of the Organization. 

5. All members of the Organization shall give every assistance to the 
Organization in any action undertaken by it in accordance with the 
provisions of the Charter. 

6. All members of the Organization shall refrain from giving assistance 
to any state against which preventive or enforcement action is being 
undertaken by the Organization. 

The Organization should ensure that states not members of the 
Organization act in accordance with these principles so far as may be 
necessary for the maintenance of international peace and security. 

CHAPTER III. MEMBERSHIP 

1. Membership of the Organization should be open to all peace- 
loving states. 


CHAPTER IV. PRINCIPAL ORGANS 

1. The Organization should have as its principal organs: 

a. A General Assembly; 

b. A Security Council ; 

c. An international court of justice; and 

d . A Secretariat. 

2. The Organization should have such subsidiary agencies as may be 
found necessary. 

CHAPTER V. THE GENERAL ASSEMBLY 

Section A . Composition. All members of the Organization should be 
members of the General Assembly and should have a number of repre- 
sentatives to be specified in the Charter. 

Section B . Functions and Powers. 1. The General Assembly should 
have the right to consider the general principles of cooperation in the 
maintenance of international peace and security, including the principles 
governing disarmament and the regulation of armaments; to discuss 
any questions relating to the maintenance of international peace and 
security brought before it by any member or members of the Organiza- 
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tion or by the Security Council; and to make recommendations with 
regard to any such principles or questions. Any such questions on 
which action is necessary should be referred to the Security Council 
by the General Assembly either before or after discussion. The General 
Assembly should not on its own initiative make recommendations on 
any matter relating to the maintenance of international peace and 
security which is being dealt with by the Security Council. 

2. The General Assembly should be empowered to admit new members 
to the Organization upon recommendation of the Security Council. 

3. The General Assembly should, upon recommendation of the 
Security Council, be empowered to suspend from the exercise of any 
rights or privileges of membership any member of the Organization 
against which preventive or enforcement action shall have been taken 
by the Security Council. The exercise of the rights and privileges thus 
suspended may be restored by decision of the Security Council. The 
General Assembly should be empowered, upon recommendation of the 
Security Council, to expel from the Organization any member of the 
Organization which persistently violates the principles contained in 
the Charter. 

4. The General Assembly should elect the non-permanent members 
of the Security Council and the members of the Economic and Social 
Council provided for in Chapter IX. It should be empowered to elect, 
upon recommendation of the Security Council, the Secretary-General 
of the Organization. It should perform such functions in relation to 
the election of the judges of the international court of justice as may 
be conferred upon it by the statute of the court. 

5. The General Assembly should apportion the expenses among the 
members of the Organization and should be empowered to approve the 
budgets of the Organization. 

6. The General Assembly should initiate studies and make recom- 
mendations for the purpose of promoting international cooperation in 
political, economic and social fields and of adjusting situations likely 
to impair the general welfare. 

7. The General Assembly should make recommendations for the 
coordination of the policies of international economic, social, and other 
specialized agencies brought into relation with the Organization in 
accordance with agreements between such agencies and the Organization. 

8. The General Assembly should receive and consider annual and 
special reports from the Security Council and reports from other bodies 
of the Organization. 

Section C. Voting. 1. Each member of the Organization should have 
one vote in the General Assembly. 

2. Important decisions of the General Assembly, including recom- 
mendations with respect to the maintenance of international peace and 
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security; election of members of the Security Council; election of members 
of the Economic and Social Council; admission of members, suspension 
of the exercise of the rights and privileges of members, and expulsion 
of members; and budgetary questions, should be made by a two-thirds 
majority of those present and voting. On other questions, including the 
determination of additional categories of questions to be decided by 
a two-thirds majority, the decisions of the General Assembly should 
be made by a simple majority vote. 

Section D. Procedure. 1. The General Assembly should meet in 
regular annual sessions and in such special sessions as occasion may 
require. 

2. The General Assembly should adopt its own rules of procedure 
and elect its President for each session. 

3. The General Assembly should be empowered to set up such bodies 
and agencies as it may deem necessary for the performance of its 
functions. 

CHAPTER VI. THE SECURITY COUNCIL 

Section A. Composition . The Security Council should consist of one 
representative of each of eleven members of the Organization. Repre- 
sentatives of the United States of America, the United Kingdom of 
Great Britain and Northern Ireland, the Union of Soviet Socialist 
Republics, the Republic of China, and, in due course, France, should 
have permanent seats. The General Assembly should elect six states 
to fill the non-permanent seats. These six states should be elected for 
a term of two years, three retiring each year. They should not be imme- 
diately eligible for re-election. In the first election of the non-permanent 
members three should be chosen by the General Assembly for one- 
year terms and three for two-year terms. 

Section B. Principal Functions and Powers. 1. In order to ensure 
prompt and effective action by the Organization, members of the Organ- 
ization should by the Charter confer on the Security Council primary 
responsibility for the maintenance of international peace and security 
and should agree that in carrying out these duties under this respon- 
sibility it should act on their behalf. 

2. In discharging these duties the Security Council should act in 
accordance with the purposes and principles of the Organization. 

3. The specific powers conferred on the Security Council in order to 
carry out these duties are laid down in Chapter VIII. 

4. All members of the Organization should obligate themselves to 
accept the decisions of the Security Council and to carry them out in 
accordance with the provisions of the Charter. 

5. In order to promote the establishment and maintenance of inter- 
national peace and security with the least diversion of the world's 
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human and economic resources for armaments, the Security Council, 
with the assistance of the Military Staff Committee referred to in 
Chapter VIII, Section B, paragraph 9, should have the responsibility 
for formulating plans for the establishment of a system of regulation 
of armaments for submission to the members of the Organization. 

I Section C. Voting. 1 1. Each member of the Security Council should 
have one vote. 

2. Decisions of the Security Council on procedural matters should be 
made by an affirmative vote of seven members. 

3. Decisions of the Security Council on all other matters should be 
made by an affirmative vote of seven members including the concurring 
votes of the permanent members; provided that, in decisions under 
Chapter VIII, Section A, and under the second sentence of Paragraph 1 
of Chapter VIII, Section C, a party to a dispute should abstain from 
voting.] 

Section D. Procedure. 1. The Security Council should be so organized 
as to be able to function continuously and each state member of the 
Security Council should be permanently represented at the headquarters 
of the Organization. It may hold meetings at such other places as in its 
judgment may best facilitate its work. There should be periodic meet- 
ings at which each state member of the Security Council could if it so 
desired be represented by a member of the government or some other 
special representative. 

2. The Security Council should be empowered to set up such bodies 
or agencies as it may deem necessary for the performance of its functions 
including regional subcommittees of the Military Staff Committee. 

3. The Security Council should adopt its own rules of procedure, 
including the method of selecting its President. 

4. Any member of the Organization should participate in the discus- 
sion of any question brought before the Security Council whenever the 
Security Council considers that the interests of that member of the 
Organization are specially affected. 

5. Any member of the Organization not having a seat on the Security 
Council and any state not a member of the Organization, if it is a party 
to a dispute under consideration by the Security Council, should be 
invited to participate in the discussion relating to the dispute. 

CHAPTER VII. AN INTERNATIONAL COURT OF JUSTICE 

1. There should be an international court of justice which should 
constitute the principal judicial organ of the Organization. 

2. The court should be constituted and should function in accordance 
with a statute which should be annexed to and be a part of the Charter 
of the Organization. 


1 See footnote 1 , p. 308 
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3. The statute of the court of international justice should be either 
(a) the Statute of the Permanent Court of International Justice, con- 
tinued in force with such modifications as may be desirable, or (6) a 
new statute in the preparation of which the Statute of the Permanent 
Court of International Justice should be used as a basis. 

4. All members of the Organization should ipso facto be parties to the 
statute of the international court of justice. 

5. Conditions under which states not members of the Organization 
may become parties to the statute of the international court of justice 
should be determined in each case by the General Assembly upon recom- 
mendation of the Security Council. 

CHAPTER VIII. ARRANGEMENTS FOR THE MAINTE- 
NANCE OF INTERNATIONAL PEACE AND SECURITY 
INCLUDING PREVENTION AND SUPPRESSION OF 
AGGRESSION 

Section A . Pacific Settlement of Disputes. 1. The Security Council 
should be empowered to investigate any dispute, or any situation which 
may lead to international friction or give rise to a dispute, in order to 
determine whether its continuance is likely to endanger the mainte- 
nance of international peace and security. 

2. Any state, whether member of the Organization or not, may bring 
any such dispute or situation to the attention of the General Assembly 
or of the Security Council. 

3. The parties to any dispute the continuance of which is likely to 
endanger the maintenance of international peace and security should 
obligate themselves, first of all, to seek a solution by negotiation, media- 
tion, conciliation, arbitration or judicial settlement, or other peaceful 
means of their own choice. The Security Council should call upon the 
parties to settle their dispute by such means. 

4. If, nevertheless, parties to a dispute of the nature referred to in 
paragraph 3 above fail to settle it by the means indicated in that para- 
graph, they should obligate themselves to refer it to the Security Council, 
The Security Council should in each case decide whether or not the 
continuance of the particular dispute is in fact likely to endanger the 
maintenance of international peace and security, and, accordingly, 
whether the Security Council should deal with the dispute, and, if so, 
whether it should take action under paragraph 5. 

5. The Security Council should be empowered, at any stage of a 
dispute of the nature referred to in paragraph 3 above, to recommend 
appropriate procedures or methods of adjustment. 

6. Justiciable disputes should normally be referred to the international 
court of justice. The Security Council should be empowered to refer 
to the* court, for advice, legal questions connected with other disputes. 
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7. The provisions of paragraphs 1 to 6 of Section A should not apply 
to situations or disputes arising out of matters which by international 
law are solely within the domestic jurisdiction of the state concerned. 

Section B. Determination of Threats to the Peace or Acts of Aggression 
and Action With Respect Thereto. 1 . Should the Security Council deem 
that a failure to settle a dispute in accordance with procedures indicated 
in paragraph 3 of Section A, or in accordance with its recommendations 
made under paragraph 5 of Section A, constitutes a threat to the main- 
tenance of international peace and security, it should take any measures 
necessary for the maintenance of international peace and security in 
accordance with the purposes and principles of the Organization. 

2. In general the Security Council should determine the existence 
of any threat to the peace, breach of the peace or act of aggression and 
should make recommendations or decide upon the measures to be taken 
to maintain or restore peace and security. 

3. The Security Council should be empowered to determine what 
diplomatic, economic, or other measures not involving the use of armed 
force should be employed to give effect to its decisions, and to call upon 
members of the Organization to apply such measures. Such measures 
may include complete or partial interruption of rail, sea, air, postal, 
telegraphic, radio and other means of communication and the severance 
of diplomatic and economic relations. 

4. Should the Secunty Council consider such measures to be inade- 
quate, it should be empowered to take such action by air, naval or land 
forces as may be necessary to maintain or restore international peace 
and security. Such action may include demonstrations, blockade and 
other operations by air, sea or land forces of members of the Organize 
tion. 

5. In order that all members of the Organization should contribute 
to the maintenance of international peace and security, they should 
undertake to make available to the Security Council, on its call and 
in accordance with a special agreement or agreements concluded among 
themselves, armed forces, facilities and assistance necessary for the 
purpose of maintaining international peace and security. Such agree- 
ment or agreements should govern the numbers and types of forces 
and the nature of the facilities and assistance to be provided. The special 
agreement or agreements should be negotiated as soon as possible and 
should in each case be subject to approval by the Security Council and 
to ratification by the signatory states in accordance with their consti- 
tutional processes. 

6. In order to enable urgent military measures to be taken by the 
Organization there should be held immediately available by the members 
of the Organization national air force contingents for combined inter- 
national enforcement action. The strength and degree of readiness of 
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these contingents and plans for their combined action should be deter- 
mined by the Security Council with the assistance of the Military Staff 
Committee within the limits laid down in the special agreement or 
agreements referred to in paragraph 5 above. 

7. The action required to carry out the decisions of the Security 
Council for the maintenance of international peace and security should 
be taken by all the members of the Organization in cooperation or by 
some of them as the Security Council may determine. This undertaking 
should be carried out by the members of the Organization by their own 
action and through action of the appropriate specialized organizations 
and agencies of which they are members. 

8. Plans for the application of armed force should be made by the 
Security Council with the assistance of the Military Staff Committee 
referred to in paragraph 9 below. 

9. There should be established a Military Staff Committee the func- 
tions of which should be to advise and assist the Security Council on 
all questions relating to the Security CounciPs military requirements 
for the maintenance of international peace and security, to the employ- 
ment and command of forces placed at its disposal, to the regulation 
of armaments, and to possible disarmament. It should be responsible 
under the Security Council for the strategic direction of any armed 
forces placed at the disposal of the Security Council. The Committee 
should be composed of the Chiefs of Staff of the permanent members 
of the Security Council or their representatives. Any member of the 
Organization not permanently represented on the Committee should 
be invited by the Committee to be associated with it when the efficient 
discharge of the Committee's responsibilities requires that such a state 
should participate in its work. Questions of command of forces should 
be worked out subsequently. 

10. The members of the Organization should join in affording mutual 
assistance in carrying out the measures decided upon by the Security 
Council. 

11. Any state, whether a member of the Organization or not, which 
finds itself confronted with special economic problems arising from the 
carrying out of measures which have been decided upon by the Security 
Council should have the right to consult the Security Council in regard 
to a solution of those problems. 

Section C. Regional Arrangements . 1. Nothing in the Charter should 
preclude the existence of regional arrangements or agencies for dealing 
with such matters relating to the maintenance of international peace 
and security as are appropriate for regional action, provided such 
arrangements or agencies and their activities are consistent with the 
purposes and principles of the Organization. The Security Council 
should encourage settlement of local disputes through such regional 
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arrangements or by such regional agencies, either on the initiative of 
the states concerned or by reference from the Security Council. 

2. The Security Council should, where appropriate, utilize such 
arrangements or agencies for enforcement action under its authority, 
but no enforcement action should be taken under regional arrangements 
or by regional agencies without the authorization of the Security Council. 

3. The Security Council should at all times be kept fully informed of 
activities undertaken or in contemplation under regional arrangements 
or by regional agencies for the maintenance of international peace and 
security. 

CHAPTER IX. ARRANGEMENTS FOR INTERNATIONAL 
ECONOMIC AND SOCIAL COOPERATION 

Section A. Purpose and Relationships . 1 . With a view to the creation 
of conditions of stability and well-being which are necessary for peaceful 
and friendly relations among nations, the Organization should facilitate 
solutions of international economic, social and other humanitarian 
problems and promote respect for human rights and fundamental free- 
doms. Responsibility for the discharge of this function should be vested 
in the General Assembly and, under the authority of the General 
Assembly, in an Economic and Social Council. 

2. The various specialized economic, social and other organizations 
and agencies would have responsibilities in their respective fields as 
defined in their statutes. Each such organization or agency should be 
brought into relationship with the Organization on terms to be deter- 
mined by agreement between the Economic and Social Council and 
the appropriate authorities of the specialized organization or agency, 
subject to approval by the General Assembly. 

Section B. Composition and Voting . The Economic and Social Council 
should consist of representatives of eighteen members of the Organiza- 
tion. The states to be represented for this purpose should be elected 
by the General Assembly for terms of three years. Each such state 
should have one representative, who should have one vote. Decisions 
of the Economic and Social Council should be taken by simple majority 
vote of those present and voting. 

Section C. Functions and Powers of the Economic and Social Council. 
1. The Economic and Social Council should be empowered: 

а. to cany out, within the scope of its functions, recommendations 
of the General Assembly; 

б. to make recommendations, on its own initiative, with respect to 
international economic, social and other humanitarian matters; 

c. to receive and consider reports from the economic, social and other 
organizations or agencies brought into relationship with the Organiza- 
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tion, and to coordinate their activities through consultations with, and 
recommendations to, such organizations or agencies; 

d. to examine the administrative budgets of such specialized organ- 
izations or agencies with a view to making recommendations to the 
organizations or agencies concerned; 

e. to enable the Secretary-General to provide information to the 
Security Council; 

/. to assist the Security Council upon its request; and 

g. to perform such other functions within the general scope of its 
competence as may be assigned to it by the General Assembly. 

Section D. Organization and Procedure. 1. The Economic and Social 
Council should set up an economic commission, a social commission, 
and such other commissions as may be required. These commissions 
should consist of experts. There should be a permanent staff which 
should constitute a part of the Secretariat of the Organization. 

2. The Economic and Social Council should make suitable arrange- 
ments for representatives of the specialized organizations or agencies 
to participate without vote in its deliberations and in those of the 
commissions established by it. 

3. The Economic and Social Council should adopt its own rules of 
procedure and the method of selecting its President. 

CHAPTER X. THE SECRETARIAT 

1. There should be a Secretariat comprising a Secretary-General and 
such staff as may be required. The Secretary-General should be the 
chief administrative officer of the Organization. He should be elected 
by the General Assembly, on recommendation of the Security Council, 
for such term and under such conditions as are specified in the Charter. 

2. The Secretary-General should act in that capacity in all meetings 
of the General Assembly, of the Security Council, and of the Economic 
and Social Council and should make an annual report to the General 
Assembly on the work of the Organization. 

3. The Secretary-General should have the right to bring to the atten- 
tion of the Security Council any matter which in his opinion may 
threaten international peace and security. 

CHAPTER XI. AMENDMENTS 

Amendments should come into force for all members of the Organ- 
ization, when they have been adopted by a vote of two-thirds of the 
members of the General Assembly and ratified in accordance with their 
respective constitutional processes by the members of the Organization 
having permanent membership on the Security Council and by a 
majority of the other members of the Organization. 



318 


CHARTER OF THE UNITED NATIONS 


CHAPTER XII. TRANSITIONAL ARRANGEMENTS 

1. Pending the coming into force of the special agreement or agree- 
ments referred to in Chapter VIII, Section B, paragraph 5, and in 
accordance with the provisions of paragraph 5 of the Four-Nation 
Declaration, signed at Moscow, October 30, 1943, the states parties 
to that Declaration should consult with one another and as occasion 
arises with other members of the Organization with a view to such 
joint action on behalf of the Organization as may be necessary for the 
purpose of maintaining international peace and security. 

2. No provision of the Charter should preclude action taken or author- 
ized in relation to enemy states as a result of the present war by the 
Governments having responsibility for such action. 

Note 

In addition to the question of voting procedure in the Security Council 
referred to in Chapter VI, several other questions are still under con- 
sideration. 

Washington, D. C. 

October 7, 1944- 

( 6 ) Report of Crimea Conference , February 11 , 1945 1 

(Excerpts) 

F OR THE PAST eight days, Winston S. Churchill, Prime Minister 
of Great Britain, Franklin D. Roosevelt, President of the United 
States of America, and Marshal J. V. Stalm, Chairman of the 
Council of Peopled Commissars of the Union of Soviet Socialist Re- 
publics, have met with the Foreign Secretaries, Chiefs of Staff, and 
other advisors in the Crimea. 

[A list of participants in addition to the three heads of governments 
follows here in the original ] 

The following statement is made by the Prime Minister of Great 
Britain, the President of the United States of America, and the Chair- 
man of the Council of People's Commissars of the Union of Soviet 
Socialist Republics on the results of the Crimean Conference: 


United Nations Conference 

Wc are resolved upon the earliest possible establishment with our 
allies of a general international organization to maintain peace and 
security. We believe that this is essential, both to prevent aggression 

1 Department of State, Bulletin , XII, p. 213. 
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and to remove the political, economic and social causes of war through 
the close and continuing collaboration of all peace-loving peoples. 

The foundations were laid at Dumbarton Oaks. On the important 
question of voting procedure, however, agreement was not there reached. 
The present Conference has been able to resolve this difficulty. 

We have agreed that a conference of United Nations should be called 
to meet at San Francisco in the United States on April 25, 1945, to 
prepare the charter of such an organization, along the lines proposed 
in the informal conversations at Dumbarton Oaks. 

The Government of China and the Provisional Government of France 
will be immediately consulted and invited to sponsor invitations to the 
conference jointly with the Governments of the United States, Great 
Britain and the Union of Soviet Socialist Republics. As soon as the 
consultation with China and France has been completed, the text of 
the proposals on voting procedure will be made public. 


Meetings of Foreign Secretaries 

Throughout the Conference, besides the daily meetings of the heads 
of governments and the Foreign Secretaries, separate meetings of the 
three Foreign Secretaries, and their advisors have also been held daily. 

These meetings have proved of the utmost value and the Conference 
agreed that permanent machinery should be set up for regular consulta- 
tion between the three Foreign Secretaries. They will, therefore, meet 
as often as may be necessary, probably about every three or four months. 
These meetings will be held in rotation in the three capitals, the first 
meeting being held in London, after the United Nations Conference on 
World Organization. 

Unity for Peace as for War 

Our meeting here in the Crimea has reaffirmed our common determi- 
nation to maintain and strengthen in the peace to come that unity of 
purpose and of action which has made victory possible and certain for 
the United Nations in this war. We believe that this is a sacred obliga- 
tion which our Governments owe to our peoples and to all the peoples 
of the world. 

Only with the continuing and growing cooperation and understanding 
among our three countries and among all the peace-loving nations can 
the highest aspiration of humanity be realized — a secure and lasting 
peace which will, in the words of the Atlantic Charter, “afford assurance 
that all the men in all the lands may live out their lives in freedom from 
fear and want.” 
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Victory in this war and establishment of the proposed international 
organization will provide the greatest opportunity in all history to 
create in the years to come the essential conditions of such a peace. 

Signed: Winston S. Churchill 
Franklin D. Roosevelt 
February 11 , 1945 J Stalin 


( 6 ) Invitation to United Nations Conference Called to Meet at San 
Francisco , April 25, 1945, issued March 5, 1945 1 

T HE GOVERNMENT of the United States of America, on behalf 
of itself and of the Governments of the United Kingdom of Great 
Britain and Northern Ireland, the Union of Soviet Socialist 
Republics and the Republic of China, invites the Government of (name 
of Government invited was inserted here) to send representatives to 
a conference of the United Nations to be held on April 25, 1945, at 
San Francisco in the United States of America to prepare a charter 
for a general international organization for the maintenance of inter- 
national peace and security. 

The above-named Governments suggest that the conference consider 
as affording a basis for such a charter the proposals for the establishment 
of a general international organization, which were made public last 
October as a result of the Dumbarton Oaks Conference, and which have 
now been supplemented by the following provisions for Section C of 
Chapter VI: 

(Provisions omitted here, see p. 312 ) 

Further information as to arrangements will be transmitted sub- 
sequently. In the event that the Government of (name of Government 
invited was inserted here) desires in advance of the Conference to present 
views or comments concerning the proposals, the Government of the 
United States of America will be pleased to transmit such views and 
comments to the other participating Governments. 


( 7 ) Chinese Proposals on Dumbarton Oaks Proposals, May 1, 1945 2 

The four Governments sponsoring the United Nations Conference 
on International Organization at San Francisco have agreed to support 
the following proposals put forward by the Chinese Government: 

1 Department of State, Bulletin, XII, p 394. 

a The United Nations Conference on International Organization (hereafter re- 
ferred to as UN CIO), Comments and Proposed Amendments Concerning the Dumbarton 
Oaks Proposals Submitted by the Delegations to the United Nations Conference on Inter - 
national Organization, May 7 , 1945 , Doc. 1 (English) G/l(a) 
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“1. The Charter should provide specifically that adjustment or 
settlement of international disputes should be achieved with due 
regard for principles of justice and international law. 

“2. The Assembly should be responsible for initiating studies and 
making recommendations with respect to the development and 
revision of the Ailes and principles of international law. 

“3. The Economic and Social Council should specifically pro- 
vide for the promotion of educational and other forms of cultural 
cooperation.” ) 

These proposals were developed during the course of the Chinese 
phase of the Dumbarton Oaks Conversations last fall and were agreed 
to at that time by the United States, the United Kingdom and China. 
They have now been considered with the Soviet Government and that 
Government has agreed to join in spoasoring the proposals for presenta- 
tion to the San Francisco Conference. 

(8) Amendments Proposed by the Governments of the United States , 
the United Kingdom , the Soviet Union } and China } May 5, 194S 1 

T HE DELEGATIONS of the four Governments which participated 
in the Dumbarton Oaks Conversations, the United States, the 
United Kingdom, the Soviet Union, and China, have consulted 
together concerning amendments to the Dumbarton Oaks Proposals 
which each of them desired to submit. The proposed amendments on 
which the four find themselves in agreement are submitted to the Con- 
ference as joint proposals. Such further amendments as each of these 
Governments may wish to propose will be presented separately. 

(Note: Amendments are indicated by using light italic type for added passages 
and heavy italic type for deleted passages.) 

CHAPTER I. PURPOSES 

1. To maintain international peace and security; and to that end 
to take effective collective measures for the prevention and removal 
of threats to the peace and the suppression of acts of aggression or other 
breaches of the peace, and to bring about by peaceful means, and with 
due regard for principles of justice and international law , adjustment or 
settlement of international disputes which may lead to a breach of the 
peace. 

2. To develop friendly relations among nations based on respect for 
the principle of equal rights and self-determination of peoples and to take 
other appropriate measures to strengthen universal peace; 

3. To achieve international cooperation in the solution of interna- 
tional economic, social, cultural and other humanitarian problems and 

1 UNCIO, Doc. 2 (English) G/29; Department of State, Bulletin , XII, p. 851. 
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j promotion and encouragement of respect for human rights and for fundar 
mental freedoms for all without distinction as to race , language, religion or 
sex; and 


CHAPTER II. PRINCIPLES 

1. The Organization is based on the principle of the sovereign equality 
of all peace-loving states its members . 

3. All members of the Organization shall settle their international 
disputes by peaceful means in such a manner that international peace 
and security are not endangered. 

New paragraph to be added following paragraph 6, to take the place 
of paragraph 7 of Chapter VIII, Section A, which would be deleted: 

Nothing contained in this Charter shall authorize the Organization to 
intervene in matters which are essentially within the domestic jurisdiction 
of the State concerned or shall require the members to submit such matters 
to settlement under this Charter; but this principle shall not prejudice the 
application of Chapter VIII , Section B. 

CHAPTER V. THE GENERAL ASSEMBLY 
Section B. Functions and Powers 

6. The General Assembly should initiate studies and make recom- 
mendations for the purpose of promoting international cooperation in 
political, economic, and social and cultural fields to assist in the realization 
of human rights and basic freedoms for all , without distinction as to race, 
language , religion or sex and also for the encouragement of the development , 
of international law and of adjusting situations likely to impair the 
general welfare. 

New paragraph to follow paragraph 7 : 

The General Assembly should examine the administrative budgets of such 
specialized agencies with a view to making recommendations to the agencies 
concerned. 


CHAPTER VI. THE SECURITY COUNCIL 
Section A. Composition 

The Security Council should consist of one representative of each 
of eleven members of the Organization. Representatives of the United 
States of America, the United Kingdom of Great Britain and Northern 
Ireland, the Union of Soviet Socialist Republics, the Republic of China, 
and, in due course, France, should have permanent seats. The General 
Assembly should elect six states to fill the non-permanent seats, due 
regard being specially paid in the first instance to the contribution of members 
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of the Organization towards the maintenance of international peace and 
security and towards the other purposes of the Organization , and also to 
equitable geographical distribution . These six states should be elected 
for a term of two years, three retiring each year. They should not be 
immediately eligible for re-election. In the first election of the non- 
permanent members three should be chosen by the General Assembly 
for one-year terms and three for two-year terms. 

Section D. Procedure 

2. The Security Council should be empowered to set up such bodies 
or agencies as it may deem necessary for the performance of its functions. 
including regional sub-committees of the Military Staff Committee . 

5. Any member of the Organization not having a seat on the Security 
Council and any state not a member of the Organization, if it is a party 
to a dispute under consideration by the Security Council, should be 
invited to participate in the discussion relating to the dispute. In the 
case of a non-member, the Security Council should lay down such conditions 
as it may deem just for the participation of such a non-member. 

CHAPTER VII. AN INTERNATIONAL COURT OF JUSTICE 

The provisions of Chapter VII of the Dumbarton Oaks Proposals 
should be adjusted to bnng it into conformity with the recommendations 
of Commission IV in light of the report of the Jurists Committee. 

CHAPTER VIII. ARRANGEMENTS FOR THE MAINTE- 
NANCE OF INTERNATIONAL PEACE AND SECURITY 
INCLUDING PREVENTION AND SUPPRESSION OF 
AGGRESSION 

Section A. Pacific Settlement of Disputes 

The following new paragraph should be inserted before Paragraph 1 
of Section A of Chapter VIII: 

Without prejudice to the provisions of paragraphs 1-5 below, the Security 
Council should be empowered, if all the parties so request, to make recom- 
mendations to the parties to any dispute with a mew to its settlement in 
accordance with the principles laid down in Chapter II, Paragraph S. 

2. Any state, whether member of the Organization or not, may bring 
any such dispute or situation to the attention of the General Assembly 
or of the Security Council. In the case of a non-member , it should be 
required to accept, for the purposes of such dispute, the obligations of pacific 
settlement provided in the Charter. 

4. If, nevertheless, parties to a dispute of the nature referred to in 
paragraph 3 above fail to settle it by the means indicated in that parar 
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graph, they should obligate themselves to refer it to the Security Council. 
The If the Security Council should in each case decide whether or not 
deems that the continuance of the particular dispute is in fact likely to 
endanger the maintenance of international peace and security, and, 
accordingly , whether the Security Council should deal with the dis- 
pute, and , if so, whether it should take action under paragraph S 
it shall decide whether to take action under paragraph 5 or whether itself to 
recommend such terms of settlement as it may consider appropriate. 

7. The provisions of paragraph 1 to 6 of Section A should not apply 
to situations or disputes arising out of matters which by international 
law are solely within the domestic jurisdiction of the state concerned . 

(Note: This paragraph would be replaced by the new paragraph proposed for 
addition following paragraph 6, Chapter II, Principles ) 


Section B. Determination of Threats to the Peace or 
Acts of Aggression and Action with Respect Thereto 

1. Should the Security Council deem that a failure to settle a dispute 
in accordance with procedures indicated in paragraph 3 of Section A, 
or in accordance with its recommendations made under paragraphs 4 
or 5 of Section A, constitutes a threat to the maintenance of inter- 
national peace and security, it should take any measures necessary for 
the maintenance of international peace and security in accordance 
with the purposes and principles of the Organization. 

2. In general the Security Council should determine the existence 
of any threat to the peace, breach of the peace or act of aggression and 
should make recommendations or decide upon the measures set forth 
in paragraphs S and 4 of this Section to be taken to maintain or restore 
peace and security. 

Insert the following paragraph between paragraphs 2 and 3: 

Before making the recommendations or deciding upon the measures for 
the maintenance or restoration of peace and security in accordance with 
the provisions of paragraph 2, the Security Council may call upon the 
parties concerned to comply with such provisional measures as it may deem 
necessary or desirable in order to prevent an aggravation of the situation. 
Such provisional measures should be without prejudice to the rights , claims 
or position of the parties concerned. Failure to comply with such provisional 
measures should be duly taken account of by the Security Council. 

9. There should be established a Military Staff Committee the func- 
tions of which should be to advise and assist the Security Council on 
all questions relating to the Security Council's military requirements 
for the maintenance of international peace and security, to the employ- 
ment and command of forces placed at its disposal, to the regulation of 
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armaments, and to possible disarmament* It should be responsible 
under the Security Council for the strategic direction of any armed 
forces placed at the disposal of the Security Council. The Committee 
should be composed of the Chiefs of Staff of the permanent members 
of the Security Council or their representatives. Any member of the 
Organization not permanently represented on the Committee should 
be invited by the Committee to be associated with it when the efficient 
discharge of the Committee’s responsibilities requires that such a state 
should participate in its work. Questions of command of forces should 
be worked out subsequently. The Military Staff Committee , with the 
authorization of the Security Council, may establish regional subcommittees 
of the Military Staff Committee . 


CHAPTER IX. ARRANGEMENTS FOR INTERNATIONAL 
ECONOMIC AND SOCIAL COOPERATION 

Section A. Purpose and Relationships 

1. With a view to the creation of conditions of stability and well- 
being which are necessary for peaceful and friendly relations among 
nations based on respect for the principle of equal rights and self-determina- 
tion of peoples , the Organization should facilitate solutions of inter- 
national economic, social, cultural, and other humanitarian problems 
and promote respect for human rights and for fundamental freedoms 
for all without distinction as to race, language , religion or sex . Responsi- 
bility for the discharge of this function should be vested in the General 
Assembly, and under the authority of the General Assembly, in an 
Economic and Social Council. 

Section C. Functions and Powers of the Economic and 
Social Council 

1. The Economic and Social Council should be empowered: 

Insert after paragraph a, new paragraph as follows: 

To make recommendations for promoting respect for human rights and 
fundamental freedoms; 

b . To make recommendations, on its own initiative with respect to 
international economic, social, cultural and other humanitarian 
matters; 

c. To receive and consider reports from the economic, social, cultural 
and other organizations or agencies brought into relationship with 
the Organization, and to coordinate their activities through con- 
sultations with, and recommendations to, such organizations or 
agencies; 
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Section D. Organization and Procedure 

1. The Economic and Social Council should set up an economic com- 
mission, a social commission and such other commissions as may be 
required commissions in the fields of economic activity , social activity , 
cultural activity , promotion of human rights and any other field within 
the competence of the Council. These commissions should consist of ex- 
perts. There should be a permanent staff which should constitute a 
part of the Secretariat of the Organization. 

CHAPTER X. THE SECRETARIAT 

1. There should be a Secretariat comprising a Secretary-General, 
four deputies and such staff as may be required. The Secretary-General 
should be the chief administrative officer of the Organization . He 
should be elected by the General Assembly , on recommendation of the 
Security Council, for such term and under such conditions as are spec- 
ified in the Charter . The Secretary-General and his deputies should be 
elected by the General Assembly on recommendation of the Security Council 
for a period of three years , and the Secretary-General should be eligible for 
re-election. The Secretary-General should be the chief administrative officer 
of the Organization. 

4. In the performance of their duties , the Secretary-General and the 
staff should be responsible only to the Organization. Their responsibilities 
should be exclusively international m character , and they should not seek 
or receive instructions in regard to the discharge thereof from any authority 
external to the Organization. The members should undertake fully to respect 
the international character of the responsibilities of the Secretariat and not 
to seek to influence any of their nationals in the discharge of such 
responsibility. 


CHAPTER XI. AMENDMENTS 

1 . The present Charter comes into force after its ratification m accordance 
with their respective constitutional processes by the members of the Organ- 
ization having permanent seats on the Security Council and by a majority 
of the other members of the Organization. 

Note: The existing text of Chapter XI would become paragraph 2. 

2. A general conference of the members of trie United Nations may be 
held at a date and place to be fixed by a three-fourths vote of the General 
Assembly with the concurrence of the Security Council voting in accordance 
with the provisions of Chapter VI, Section C , paragraph 2, for the purpose 
of reviewing the Charter . Each member shall have one vote in the Conference. 
Any alterations of the Charter recommended by a two-thirds vote of the 
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Conference shall take effect when ratified in accordance with their respective 
constitutional processes by the members of the Organization having perma- 
nent membership on the Security Council and by a majority of the other 
members of the Organization . 

(a) Additional Amendments to the Dumbarton Oaks Proposals Agreed 
to by the Governments of the United States , United Kingdom, , the 
Soviet Union and China, May 11, 1945 1 

The Delegations of the four Governments which participated in the 
Dumbarton Oaks Conversations, the United States, the United 
Kingdom, the Soviet Union, and China, have now agreed to two further 
amendments to the Dumbarton Oaks Proposals in addition to those 
included in Document 2, G/29, May 5, 1945. These additional amend- 
ments are as follows: 

CHAPTER V. THE GENERAL ASSEMBLY 
Section B. Functions and Powers 

New paragraph to follow paragraph 6. 

Subject to the provisions of paragraph 1 of this Section y the General 
Assembly should be empowered to recommend measures for the peaceful 
adjustment of any situations, regardless of origin, which it deems likely 
to impair the general welfare or friendly relations among nations, including 
situations resulting from a violation of the Purposes and Principles set 
forth m this Charter. 

CHAPTER VIII. ARRANGEMENTS FOR THE MAINTE- 
NANCE OF INTERNATIONAL PEACE AND SECURITY 
INCLUDING PREVENTION AND SUPPRESSION OF 
AGGRESSION 

Section C Regional Arrangements 

2. The Security Council should, where appropriate, utilize such 
arrangements or agencies for enforcement action under its authority. 
But no enforcement action should be taken under regional arrangements 
or by regional agencies without the authorization of the Security Council 
with the exception of measures against enemy states in this war provided 
for pursuant to Chapter XII , paragraph 2, or, in regional arrangements 
directed against renewal of aggressive policy on the part of such states, 
until such time as the Organization may, by consent of the Governments 
concerned, be charged with the responsibility for preventing further aggres- 
sion by a state now at war with the United Nations. 

(Note: Amendments are indicated by using light, italic type for added passages.) 
i UNCIO, Doc. 2 (English) G/29(a). 
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(9) Working Paper for Chapter on Dependent Territories and Arrange- 
ments for International Trusteeship , May IS , 1945 1 

(This paper is not proposed by any government at this time and does not consti- 
tute a withdrawal of the proposals put forward by any government ) 

(Note: This draft deals with principles and mechanism only and makes no assump- 
tion about the inclusion of any specific territory.) 

(Note: Section A might be considered for inclusion in the Chapter on Principles.) 


A. GENERAL POLICY 

1. States members of the United Nations which have responsibilities 
for the administration of territories inhabited by peoples not yet able 
to stand by themselves under the strenuous conditions of the modem 
world accept the general principle that it is a sacred trust of civiliza- 
tion to promote to the utmost the well-being of the inhabitants of these 
territories within the world community, and to this end: 

(t) to insure the economic and social advancement of the peoples 
concerned; 

(ii) to develop self-government in forms appropriate to the varying 
circumstances of each territory; and 
(in) to further international peace and security. 

2. States members also agree that their policy in respect to such 
territories, no less than in respect to their metropolitan areas, must be 
based on the general principle of good-neighborliness, due account being 
taken of the interests and well-being of other members of the world 
community, in social, economic, and commercial matters. 


B. TERRITORIAL TRUSTEESHIP SYSTEM 

1. The Organization should establish under its authority an inter- 
national system of trusteeship for the administration and supervision 
of such territories as may be placed thereunder by subsequent individual 
agreements and set up suitable machinery for these purposes. 

2. The basic objectives of the trusteeship system should be: (a) to 
further international peace and security; ( b ) to promote the political, 
economic, and social advancement of the trust territories and their 
inhabitants and their progressive development toward self-government 
in forms appropriate to the varying circumstances of each territory; 
and (c) to insure equal treatment in social, economic, and commercial 
matters for all members of the United Nations, without prejudice to 
the attainment of (a) and (b) above, and subject to the provisions of 
paragraph 5 below. 

1 UNCIO, Commission II General Assembly, Committee 4, Trusteeship System, 
Doc. 323 (English), II/4/J2. 
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3. The trusteeship system should apply only to such territories in 
the following categories as may be placed thereunder by means of 
trusteeship arrangements: (a) territories now held under mandate; 
(6) territories which may be detached from enemy states as a result of 
this war; and (c) territories voluntarily placed under the system by 
states responsible for their administration. It would be a matter for 
subsequent agreement as to which territories would be brought under 
a trusteeship system and upon what terms. The trusteeship system 
should not apply to territories which have become members of the 
United Nations. 

4. The trusteeship arrangement for each territory to be placed under 
trusteeship should be agreed upon by the states directly concerned and 
should be approved as provided for in paragraphs 8 and 10 below. 

5. Except as may be agreed upon in individual trusteeship arrange- 
ments placing each territory under the trusteeship system, nothing in 
this chapter should be construed in and of itself to alter in any manner 
the rights of any state or any peoples in any territory. 

6. The trusteeship arrangements in each case should include the terms 
under which the territory will be administered and designate the state 
which should exercise the administration of the territory or designate 
the United Nations Organization itself to exercise the administration 
of the territory. 

7. In addition, there may also be designated, in the trusteeship 
arrangement, a strategic area or areas which may include part or all 
of the territory to which the arrangement applias. 

8. All functions of the Organization relating to such strategic areas, 
including the approval of the trusteeship arrangements and their altera- 
tion or amendment, should be exercised by the Security Council. The 
basic objectives as provided for in paragraph B. 2 above should be 
applicable to the people of each strategic area. The Security Council 
may avail itself of the assistance of the Trusteeship Council provided 
for in paragraph 11 below to perform those functions of the Organization 
under the trusteeship system relating to political, economic, and social 
matters in the strategic areas, subject to the provisions of the trusteeship 
arrangements. 

9. It shall be the duty of the state administering any trust territory 
to insure that the territory shall play its part in the maintenance of 
international peace and security. To this end the state shall be 
empowered to make use of volunteer forces, facilities, and assistance 
from the territory in carrying out the obligations undertaken by the 
state for the Security Council in this regard and for local defense and 
the maintenance of law and order within the territory. 

10. The functions of the Organization with regard to trusteeship 
arrangements for all areas not designated as strategic should be exercised 
by the General Assembly. 
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11. In order to assist the General Assembly to carry out those func- 
tions under the trusteeship system not reserved to the Security Council, 
there should be established a Trusteeship Council which would operate 
under its authority. The Trusteeship Council should consist of specially 
qualified representatives, designated (a) one each by the states admin- 
istering trust territories, and ( b ) one each by an equal number of other 
states named for three-year periods by the General Assembly. 

12. The General Assembly, and under its authority, the Trusteeship 
Council, in carrying out their functions, should be empowered to consider 
reports submitted by the administering state to accept petitions and 
examine them in consultation with the administering state, to make 
periodic visits to the respective territories at times agreed upon with 
the administering state, and to take other action in conformity with the 
Trusteeship arrangements. 

13. The administering authority in each trust territory within the 
competence of the General Assembly should make an annual report 
to the General Assembly upon the basis of a questionnaire formulated 
by the Trusteeship Council. 

(10) Statement by the Delegations of the Four Sponsoring Governments 
on Voting Procedure in the Security Council, June 7 , 1945 1 

Specific questions 2 covering the voting procedure in the Security 
Council have been submitted by a Sub-Committee of the Conference 
Committee on Structure and Procedures of the Security Council to 
the Delegations of the four Governments sponsoring the Conference 
— the United States of America, the United Kingdom of Great Britain 
and Northern Ireland, the Union of Soviet Socialist Republics, and the 
Republic of China. In dealing with these questions, the four Delega- 
tions desire to make the following statement of their general attitude 
towards the whole question of unanimity of permanent members in the 
decisions of the Security Council. 

I 

1. The Yalta voting formula recognizes that the Security Council, 
in discharging its responsibilities for the maintenance of international 
peace and security, will have two broad groups of functions. Under 
Chapter VIII, the Council will have to make decisions which involve 
its taking direct measures in connection with settlement of disputes, 
adjustment of situations likely to lead to disputes, determination of 
threats to the peace, removal of threats to the peace, and suppression 
of breaches of the peace. It will also have to make decisions which do 

1 UNCIO, Doc. 852 (English) III/1/37 (1); Department of State, Bulletin , XII, 
p. 1047. 

* See Questionnaire,, p. 333. 
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not involve the taking of such measures. The Yalta formula provides 
that the second of these two groups of decisions will be governed by a 
procedural vote — that is, the vote of any seven members. The first 
group of decisions will be governed by a qualified vote — that is, the vote 
of seven members, including the concurring votes of the five permanent 
members, subject to the proviso that in decisions under Section A and 
a part of Section C of Chapter VIII parties to a dispute shall abstain 
from voting. 

2. For example, under the Yalta formula a procedural vote will govern 
the decisions made under the entire Section D of Chapter VI. This 
means that the Council will, by a vote of any seven of its members, 
adopt or alter its rules of procedure; determine the method of selecting 
its President; organize itself in such a way as to be able to function 
continuously; select the times and places of its regular and special 
meetings; establish such bodies or agencies as it may deem necessary 
for the performance of its functions; invite a member of the Organiza- 
tion not represented on the Council to participate in its discussions 
when that Member’s interests are specially affected; and invite any 
state when it is a party to a dispute being considered by the Council 
to participate in the discussion relating to that dispute. 

3. Further, no individual member of the Council can alone prevent 
consideration and discussion by the Council of a dispute or situation 
brought to its attention under paragraph 2, Section A, Chapter VIII. 
Nor can parties to such dispute be prevented by these means from being 
heard by the Council. Likewise, the requirement for unanimity of 
the permanent members cannot prevent any member of the Council 
from reminding the members of the Organization of their general obliga- 
tions assumed under the Charter as regards peaceful settlement of 
international disputes. 

4. Beyond this point, decisions and actions by the Security Council 
may well have major political consequences and may even initiate a 
chain of events which might, in the end, require the Council under its 
responsibilities to invoke measures of enforcement under Section B, 
Chapter VIII. This chain of events begins when the Council decides 
to make an investigation, or determines that the time has come to 
call upon states to settle their differences, or makes recommendations 
to the parties. It is to such decisions and actions that unanimity of 
the permanent members applies, with the important proviso, referred 
to above, for abstention from voting by parties to a dispute. 

5. To illustrate: in ordering an investigation, the Council has to 
consider whether the investigation — which may involve calling for 
reports, hearing witnesses, dispatching a commission of inquiry, or 
other means — might not further aggravate the situation. After investi- 
gation, the Council must determine whether the continuance of the 
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situation or dispute would be likely to endanger international peace 
and security. If it so determines, the Council would be under obligation 
to take further steps. Similarly, the decision to make recommendations, 
even when all parties request it to do so, or to call upon parties to a 
dispute to fulfill their obligations under the Charter, might be the 
first step on a course of action from which the Security Council could 
withdraw only at the risk of failing to discharge its responsibilities. 

6. In appraising the significance of the vote required to take such 
decisions or actions, it is useful to make comparison with the require- 
ments of the League Covenant with reference to decisions of the League 
Council. Substantive decisions of the League of Nations Council could 
be taken only by the unanimous vote of all its members, whether per- 
manent or not, with the exception of parties to a dispute under 
Article XV of the League Covenant. Under Article XI, under which 
mast of the disputes brought before the League were dealt with and 
decisions to make investigations taken, the unanimity rule was invari- 
ably interpreted to include even the votes of the parties to a dispute. 

7. The Yalta voting formula substitutes for the rule of complete 
unanimity of the league Council a system of qualified majority voting 
in the Security Council. Under this system non-permanent members 
of the Security Council individually would have no “ veto” As regards 
the permanent members, there is no question under the Yalta formula 
of investing them with a new right, namely, the right to veto, a right 
which the permanent members of the League Council always had. 
The formula proposed for the taking of action in the Security Council 
by a majority of seven would make the operation of the Council less 
subject to obstruction than was the case under the League of Nations 
rule of complete unanimity. 

8. It should also be remembered that under the Yalta formula the 
five major powers could not act by themselves, since even under the 
unanimity requirement any decisions of the Council would have to 
include the concurring votes of at least two of the non-permanent 
members. In other words, it would be possible for five non-permanent 
members as a group to exercise a “ veto.” It is not to be assumed, how- 
ever, that the permanent members, any more than the non-permanent 
members, would use their “veto” power wilfully to obstruct the opera- 
tion of the Council. 

9. In view of the primary responsibilities of the permanent members, 
they could not be expected, in the present condition of the world, to 
assume the obligation to act in so serious a matter as the maintenance 
of international peace and security in consequence of a decision in which 
they had not concurred. Therefore, if a majority voting in the Security 
Council is to be made possible, the only practicable method is to provide, 
in respect of nonprocedural decisions, for unanimity of the permanent 
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members plus the concurring votes of at least two of the non-permanent 
members. 

10. For all these reasons, the four sponsoring Governments agreed 
on the Yalta formula and have presented it to this Conference as essen- 
tial if an international organization is to be created through which all 
peace-loving nations can effectively discharge their common responsi- 
bilities for the maintenance of international peace and security. 

II 

In the light of the considerations set forth in Part 1 of this statement, 
it is clear what the answers to the questions submitted by the Sub- 
committee should be, with the exception of Question 19. The answer 
to that question is as follows: 

1. In the opinion of the Delegations of the Sponsoring Governments, 
the Draft Charter itself contains an indication of the application of 
the voting procedures to the various functions of the Council. 

2. In this case, it will be unlikely that there will arise in the future 
any matters of great importance on which a decision will have to be 
made as to whether a procedural vote would apply. Should, however, 
such a matter arise, the decision regarding the preliminary question as 
to whether or not such a matter is procedural must be taken by a vote 
of seven members of the Security Council, including the concurring 
votes of the permanent members. 


(a) Questionnaire on Exercise of Veto in Security Council , May 22, 
1945 1 

(Note It is provided under Chapter VI (C), paragraph 3, that in all questions 
under VIII (A) a party to a dispute shall abstain from voting Therefore unless 
otherwise indicated the veto referred to in each question below is the veto of a 
permanent member who is not a party to a dispute ) 

Under new Paragraph 1 of Chapter VIII (A), prepared by the sponsoring 
Governments : 

“Without prejudice to the provisions of paragraphs 1-5 below, the 
Security Council should be empowered, if all the parties so request, 
to make recommendations to the parties to any dispute with a view 
to its settlement in accordance with the principles laid down in 
Chapter II, Paragraph 3.” 

1 From UNCIO, Memorandum from the Secretary of Subcommittee III/l/B to the 
Members on the Subcommittee of the Delegations of China , United Kingdom , Unum 
of Sonnet Socialist Republics and the United States of America on a List of Questions 
Submitted by the Representatives of Delegations Other Than Those of the Sponsoring 
Governments , June 8, 1945 , Doc. 855 (English) III/l/B/2(o); Department of State, 
BuUetin t XII, p. 1044. 
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(1) If the parties to a dispute request the Security Council to make 
recommendations with a view to its settlement, would the veto be 
applicable to a decision of the Security Council to exercise its power 
to investigate the dispute for that purpose? 

(2) If the Security Council has investigated a dispute under this 
paragraph, would the veto be applicable to a decision of the Security 
Council to recommend to the Parties certain terms, with a view to the 
settlement of the dispute? 

Under present Paragraph 1 of Chapter VIII (A): 

“1. The Security Council should be empowered to investigate any 
dispute, or any situation which may lead to international friction or 
give rise to a dispute, in order to determine whether its continuance is 
likely to endanger the maintenance of international peace and security ” 

(3) If the attention of the Security Council is called to the existence 
of a dispute, or a situation which may give rise to a dispute, would the 
veto be applicable to a decision of the Security Council to exercise its 
power to investigate the dispute or situation? 

(4) If the Security Council has investigated the dispute, would the 
veto be applicable to a decision by the Security Council that the con- 
tinuance of the dispute is likely to endanger the maintenance of inter- 
national peace and security? 

Under present Paragraph 8 of Chapter VIII (A): 

“3. The parties to any dispute the continuance of which is likely 
to endanger the maintenance of international peace and security should 
obligate themselves, first of all, to seek a solution by negotiation, media- 
tion, conciliation, arbitration or judicial settlement, or other peaceful 
means of their own choice. The Security Council should call upon the 
parties to settle their dispute by such means/ 7 

(5) If the Security Council has decided that the continuance of a 
dispute is likely to endanger the maintenance of international peace 
and security, would the veto be applicable to a decision of the Security 
Council to call upon the parties to settle their dispute by the means 
indicated in Paragraph 3? 

Under Paragraph 4 of Chapter VIII (. A ) as proposed to he amended by 
the sponsoring Governments: 

“4. If, nevertheless, parties to a dispute of the nature referred to in 
Paragraph 3 above fail to settle it by the means indicated in that para- 
graph, they should obligate themselves to refer it to the Security Council. 
The If the Security Council should in each case decide whether or not 
deems that the continuance of the particular dispute is in fact likely 
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to endanger the maintenance of international peace and security, end, 
accordingly , whether the Security Council should deal with the dispuie 9 
and, if so, whether it should take action under Paragraph 5 it shall 
decide whether to take action under Paragraph 5 or whether itself to 
recommend such terms of settlement as it may consider appropriate.” 

(6) If a dispute is referred to the Security Council by the parties 
under this paragraph, would the veto be apphcable to a decision by the 
Security Council under the second sentence of this paragraph that it 
deems the continuance of the particular dispute is in fact likely to 
endanger the maintenance of international peace and security? 

(7) If the Security Council deems that the continuance of the par- 
ticular dispute is in fact likely to endanger the maintenance of inter- 
national peace and security, would the veto be applicable to a decision 
of the Security Council under the second sentence of this paragraph 
to take action under Paragraph 5? 

(8) If the Security Council deems that the continuance of the par- 
ticular dispute is in fact likely to endanger the maintenance of inter- 
national peace and security, would the veto be applicable to a decision 
of the Security Council under the second sentence of this paragraph 
to recommend to the parties such terms of settlement as it considers 
appropriate? 


Under Paragraph 5 of Chapter VIII (A): 

“5. The Security Council should be empowered, at any stage of a 
dispute of the nature referred to in Paragraph 3 above, to recommend 
appropriate procedures or methods of adjustment.” 

(9) Would the veto be applicable to a decision of the Security Council, 
at any stage of a dispute, to recommend to the parties appropriate 
procedures or methods of adjustment? 


Under Paragraph 6 of Chapter VIII (^4): 

“6. Justiciable disputes should normally be referred to the Inter- 
national Court of Justice The Security Council should be empowered 
to refer to the Court, for advice, legal questions connected with other 
disputes.” 

(10) Would the veto be applicable to a decision of the Security 
Council under the first sentence of this paragraph that a dispute is of 
a justiciable character? 

(11) Would the veto be applicable to a decision of the Security 
Council under the first sentence of this paragraph to refer a justiciable 
dispute to the International Court of Justice? 

(12) Would the veto be applicable to a decision of the Security 
Council to deal with a justiciable dispute by some other means of ad- 
justment? 
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(13) Would the veto be applicable to a decision of the Security Council 
to refer to the International Court of Justice a legal question connected 
with a nonjusticiable dispute? 

Under Paragraph 1 of Chapter VIII ( B ) as proposed by the four sponsoring 
Governments : 

“Section B. Determination of Threats to the Peace or Acts of Aggres- 
sion and Action with Respect Thereto. 1. Should the Security Council 
deem that a failure to settle a dispute in accordance with procedures 
indicated in Paragraph 3 of Section A, or in accordance with its recom- 
mendations made under Paragraphs 4 or 5 of Section A, constitutes a 
threat to the maintenance of international peace and security, it should 
take any measures necessary for the maintenance of international peace 
and security in accordance with the purposes and principles of the 
Organization.” 

(14) Would the veto be applicable to a decision of the Security Council 
that it deemed that a failure would constitute a threat to the main- 
tenance of peace and security? 

(15) Would the veto be applicable to a decision of the Security Council 
that it should take any measures necessary for the maintenance of inter- 
national peace and security? 

Under new Paragraph 2 of Chapter VIII (B) as proposed by the four 
sponsoring Governments: 

“2. In general the Security Council should determine the existence 
of any threat to the peace, breach of the peace or act of aggression and 
should make recommendations or decide upon the measures set forth 
in Paragraphs 3 and 4 of this Section to be taken to maintain or restore 
peace and security.” 

(16) Would the veto be applicable to a decision of the Security 
Council that it determined the existence of any threat to the peace, 
etc.? 

Under new paragraph proposed by the four sponsoring Governments to 
be inserted between Paragraphs 2 and 3 of Chapter VIII (B): 

“Before making the recommendations or deciding upon the measures 
for the maintenance or restoration of peace and security in accordance 
with the provisions of Paragraph 2, the Security Council may call upon 
the parties concerned to comply with such provisional measures as it 
may deem necessary or desirable in order to prevent an aggravation 
of the situation. Such provisional measures should be without prejudice 
to the rights, claims or positions of the parties concerned. Failure to 
comply with such provisional measures should be duly taken account 
of by the Security Council.” 
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(17) Would the veto be applicable to a decision of the Security Council 
that it may call upon the parties, etc.? 

(18) Would the veto be applicable to a decision of the Security Council 
that failure to comply should be duly taken account of, etc.? 

Under the second paragraph of Chapter VI (C) : 

“Section C. Voting. 1. Each member of the Security Council should 
have one vote. 

“2. Decisions of the Security Council on procedural matters should 
be made by an affirmative vote of seven members.” 

(19) In case a decision has to be taken as to whether a certain point 
is a procedural matter, is that preliminary question to be considered 
in itself as a procedural matter or is the veto applicable to such pre- 
liminary question? 

Under the third paragraph of Chapter VI (C) : 

“3. Decisions of the Security Council on all other matters should 
be made by an affirmative vote of seven members including the con- 
curring votes of the permanent members; provided that, in decisions 
under Chapter VIII, Section A, and under the second sentence of Para- 
graph 1 of Chapter VIII, Section C, a party to a dispute should abstain 
from voting.” 

(20) If a motion is moved in the Security Council on a matter, other 
than a matter of procedure, under the general words in Paragraph 3, 
would the abstention from voting of any one of the permanent membei*s 
of the Security Council have the same effect as a negative vote by that 
member in preventing the Security Council from reaching a decision 
on the matter? 

(21) If one of the permanent members of the Security Council is a 
party to a dispute, and in conformity with the proviso to Paragraph 3 
has abstained from voting on a motion on a matter, other than a matter 
of procedure, would its mere abstention prevent the Security Council 
from reaching a decision on the matter? 

(22) In case a decision has to be made under Chapter VIII, Section A, 
or under the second sentence of Chapter VIII, Section C, Paragraph 1, 
will a permanent member of the Council be entitled to participate in a 
vote on the question whether that permanent member is itself a party 
to the dispute or not? 

(23) In view of questions raised by several delegations, the Greek 
Delegation would like to be informed whether, under Chapter 10, 
Paragraph 1, of the Dumbarton Oaks Proposals as amended by the 
four Governments, the recommendation of the Security Council to 
the Assembly in respect of the election of the Secretary General and 
his deputies is subject to veto. 



CHARTER OF THE UNITED NATIONS 


(11) Charter of the United Nations , Signed at the United Nations Con- 
ference on International Organization , San Francisco , California , 
June 26, 1945 1 

WE THE PEOPLES OF THE UNITED NATIONS DETERMINED 

to save succeeding generations from the scourge of war, which twice 
in our lifetime has brought untold sorrow to mankind, and 

to reaffirm faith in fundamental human rights, in the dignity and 
worth of the human person, in the equal rights of men and women 
and of nations large and small, and 

to establish conditions under which justice and respect for the obliga- 
tions arising from treaties and other sources of international law can 
be maintained, and 

to promote social progress and better standards of life in larger 
freedom, 

AND FOR THESE ENDS 

to practice tolerance and live together in peace with one another as 
good neighbors, and 

to unite our strength to maintain international peace and security 
and 

to ensure, by the acceptance of principles and the institution of 
methods, that armed force shall not be used, save in the common 
interest, and 

to employ international machinery for the promotion of the economic 
and social advancement of all peoples, 

1 Department of State, Bulletin, XII, p 1119-42; also, Publication 2353, Conf. 
Series 74. 

The Charter, together with the Statute of the International Court of Justice , was 
ratified by the United States Senate on July 28, 1945 by a vote of 89 to 2. The two 
Senators who voted against ratification were William Langer of North Dakota and 
Henrik Shipstead of Minnesota. 

The Charter was signed at San Francisco by the following 50 countries: Argentina, 
Australia, Belgium, Bolivia, Brazil, Byelorussia, Canada, Chile, China, Colombia, 
Costa Rica, Cuba, Czechoslovakia, Denmark, Dominican Republic, Ecuador, Egypt, 
El Salvador, Ethiopia, France, Greece, Guatemala, Haiti, Honduras, India, Iran, 
Iraq, Lebanon, Liberia, Luxembourg, Mexico, Netherlands, New Zealand, Nicaragua, 
Norway, Panama, Paraguay, Peru, Philippine Commonwealth, Saudi Arabia, Syria, 
Turkey, Ukraine, Union of South Africa, Union of Soviet Socialist Republics, United 
Kingdom, United States of Amentia, Uruguay, Venezuela, Yugoslavia. On Octo- 
ber 15, 1945 the representative of the Polish Provisional Government signed the Char- 
ter in Washington as an original Member. 

For protocol of ratifications, see this volume, p. 385 
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HAVE RESOLVED TO COMBINE OUR EFFORTS TO ACCOM- 
PLISH THESE AIMS. 

Accordingly, our r&spective Governments, through representatives 
assembled in the city of San Francisco, who have exhibited their full 
powers found to be in good and due form, have agreed to the present 
Charter of the United Nations and do hereby establish an international 
organization to be known as the United Nations. 

CHAPTER I PURPOSES AND PRINCIPLES 
Article 1 

The Purposes of the United Nations are: 

1. To maintain international peace and security, and to that end: 
to take effective collective measures for the prevention and removal of 
threats to the peace, and for the suppression of acts of aggression or 
other breaches of the peace, and to bring about by peaceful means, and 
in conformity with the principles of justice and international law, adjust- 
ment or settlement of international disputes or situations which might 
lead to a breach of the peace; 

2. To develop friendly relations among nations based on respect for 
the principle of equal rights and self-determination of peoples, and to 
take other appropriate measures to strengthen universal peace; 

3. To achieve international cooperation in solving international 
problems of an economic, social, cultural, or humanitarian character, 
and in promoting and encouraging respect for human rights and for 
fundamental freedoms for all without distinction as to race, sex, language, 
or religion; and 

4. To be a center for harmonizing the actions of nations in the attain- 
ment of these common ends. 


Article 2 

The Organization and its Members, in pursuit of the Purposes stated 
in Article 1 , shall act in accordance with the following Principles. 

1. The Organization is based on the principle of the sovereign equality 
of all its Members. 

2. All Members, in order to ensure to all of them the rights and 
Ixjnefits resulting from membership, shall fulfil in good faith the obliga- 
tions assumed by them in accordance with the present Charter. 

3. All Members shall settle their international disputes by peaceful 
means in such a manner that international peace and security, and 
justice, are not endangered. 

4. All Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political inde- 
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pendence of any state, or in any other manner inconsistent with the 
Purposes of the United Nations. 

5. All Members shall give the United Nations every assistance in 
any action it takes in accordance with the present Charter, and shall 
refrain from giving assistance to any state against which the United 
Nations is taking preventive or enforcement action. 

6. The Organization shall ensure that states which are not Members 
of the United Nations act in accordance with these Principles so far as 
may be necessary for the maintenance of international peace and 
security. 

7. Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domestic 
jurisdiction of any state or shall require the Members to submit such 
matters to settlement under the present Charter; but this principle 
shall not prejudice the application of enforcement measures under 
Chapter VII. 


CHAPTER II. MEMBERSHIP 

Article S 

The original Members of the United Nations shall be the states which, 
having participated in the United Nations Conference on International 
Organization at San Francisco, or having previously signed the Declara- 
tion by United Nations of January 1, 1942, sign the present Charter 
and ratify it in accordance with Article 110. 

Article 4 

1. Membership in the United Nations is open to all other peace- 
loving states which accept the obligations contained in the present 
Charter and, in the judgment of the Organization, are able and willing 
to carry out these obligations. 

2. The admission of any such state to membership in the United 
Nations will be effected by a decision of the General Assembly upon the 
recommendation of the Security Council. 

Article 6 

A Member of the United Nations against which preventive or enforce- 
ment action has been taken by the Security Council may be suspended 
from the exercise of the rights and privileges of membership by the 
General Assembly upon the recommendation of the Security Council. 
The exercise of these rights and privileges may be restored by the 
Security Council. 
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Article 6 

A Member of the United Nations which has persistently violated the 
Principles contained in the present Charter may be expelled from the 
Organization by the General Assembly upon the recommendation of 
the Security Council. 


CHAPTER III. ORGANS 
Article 7 

1. There are established as the principal organs of the United Nations: 
a General Assembly, a Security Council, an Economic and Social Council, 
a Trusteeship Council, an International Court of Justice, and a 
Secretariat. 

2. Such subsidiary organs as may be found necessary may be estab- 
lished in accordance with the present Charter. 

Article 8 

The United Nations shall place no restrictions on the eligibility of 
men and women to participate in any capacity and under conditions 
of equality in its principal and subsidiary organs. 

CHAPTER IV. THE GENERAL ASSEMBLY 
Composition 
Article 9 

1. The General Assembly shall consist of all the Members of the 
United Nations. 

2. Each Member shall have not more than five representatives in 
the General Assembly. 


Functions and Powers 
Article 10 

The General Assembly may discuss any questions or any matters 
within the scope of the present Charter or relating to the powers and 
functions of any organs provided for in the present Charter, and, except 
as provided in Article 12, may make recommendations to the Members 
of the United Nations or to the Security Council or to both on any such 
questions or matters. 

Article 11 

1. The General Assembly may consider the general principles of 
cooperation in the maintenance of international peace and security, 



342 CHARTER OF THE UNITED NATIONS 

including the principles governing disarmament and the regulation of 
armaments, and may make recommendations with regard to such 
principles to the Members or to the Security Council or to both. 

2. The General Assembly may discuss any questions relating to the 
maintenance of international peace and security brought before it by 
any Member of the United Nations, or by the Security Council, or by 
a state which is not a Member of the United Nations in accordance 
with Article 35, paragraph 2, and, except as provided in Article 12, 
may make recommendations with regard to any such questions to the 
state or states concerned or to the Security Council or to both. Any such 
question on which action is necessary shall be referred to the Security 
Council by the General Assembly either before or after discussion. 

3. The General Assembly may call the attention of the Security 
Council to situations which are likely to endanger international peace 
and security. 

4. The powers of the General Assembly set forth in this Article shall 
not limit the general scope of Article 1 0. 

Article 12 

1. While the Security Council is exercising in respect of any dispute 
or situation the functions assigned to it in the present Charter, the 
General Assembly shall not make any recommendation with regard 
to that dispute or situation unless the Secunty Council so requests. 

2. The Secretary-General, with the consent of the Secunty Council, 
shall notify the General Assembly at each session of any matters relative 
to the maintenance of international peace and secunty which aie being 
dealt with by the Security Council and shall similarly notify the General 
Assembly, or the Members of the United Nations if the General Assembly 
is not in session, immediately the Security Council ceases to deal with 
such matters. 

Article IS 

1. The General Assembly shall initiate studies and make recommenda- 
tions for the purpose of : 

o. promoting international cooperation in the political field and 
encouraging the progressive development of international law and its 
codification; 

6. promoting international cooperation in the economic, social, 
cultural, educational, and health fields, and assisting in the realization 
of human rights and fundamental freedoms for all without distinction 
as to race, sex, language, or religion. 

2. The further responsibilities, functions, and powers of the General 
Assembly with respect to matters mentioned in paragraph 1 (6) above 
are set forth in Chapters IX and X. 
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Article 14 

Subject to the provisions of Article 12, the General Assembly may 
recommend measures for the peaceful adjustment of any situation, 
regardless of origin, which it deems likely to impair the general welfare 
or friendly relations among nations, including situations resulting from 
a violation of the provisions of the present Charter setting forth the 
Purposes and Principles of the United Nations. 

Article 15 

1. The General Assembly shall receive and consider annual and 
special reports from the Security Council; these reports shall include 
an account of the measures that the Security Council has decided upon 
or taken to maintain international peace and security. 

2. The General Assembly shall receive and consider reports from 
the other organs of the United Nations. 

Article 16 

The General Assembly shall perform such functions with respect to 
the international trusteeship system as are assigned to it under Chap- 
ters XII and XIII, including the approval of the trusteeship agreements 
for areas not designated as strategic. 

Article 17 

1. The General Assembly shall consider and approve the budget of 
the Organization. 

2. The expenses of the Organization shall be borne by the Members 
as apportioned by the General Assembly. 

3. The General Assembly shall consider and approve any financial 
and budgetary arrangements with specialized agencies referred to in 
Article 57 and shall examine the administrative budgets of such special- 
ized agencies with a view to making recommendations to the agencies 
concerned. 

Voting 

Article 18 

1. Each member of the General Assembly shall have one vote. 

2. Decisions of the General Assembly on important questions shall 
be made by a two-thirds majority of the members present and voting. 
These questions shall include: recommendations with respect to the 
maintenance of international peace and security, the election of the 
non-permanent members of the Security Council, the election of the 
members of the Economic and Social Council, the election of members 
of the Trusteeship Council in accordance with paragraph 1 (c) of 
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Article 86, the admission of new Members to the United Nations, the 
suspension of the rights and privileges of membership, the expulsion 
of Members, questions relating to the operation of the trusteeship 
system, and budgetary questions. 

3. Decisions on other questions, including the determination of addi- 
tional categories of questions to be decided by a two-thirds majority, 
shall be made by a majority of the members present and voting. 

Article 19 

A Member of the United Nations which is in arrears in the payment 
of its financial contributions to the Organization shall have no vote in 
the General Assembly if the amount of its arrears equals or exceeds 
the amount of the contributions due from it for the preceding two full 
years. The General Assembly may, nevertheless, permit such a Member 
to vote if it is satisfied that the failure to pay is due to conditions beyond 
the control of the Member. 

Procedure 

Article 20 

The General Assembly shall meet in regular annual sessions and in 
such special sessions as occasion may require. Special sessions shall be 
convoked by the Secretary-General at the request of the Security Council 
or of a majority of the Members of the United Nations. 

Article 21 

The General Assembly shall adopt its own rules of procedure. It 
shall elect its President for each session. 

Article 22 

The General Assembly may establish such subsidiary organs as it 
deems necessary for the performance of its functions. 

CHAPTER V. THE SECURITY COUNCIL 
Composition 

Article 23 

1. The Security Council shall consist of eleven Members of the United 
Nations. The Republic of China, France, the Union of Soviet Socialist 
Republics, the United Kingdom of Great Britain and Northern Ireland, 
and the United States of America shall be permanent members of the 
Security Council. The General Assembly shall elect six other Members 
of the United Nations to be non-permanent members of the Security 
Council, due regard being specially paid, in the first instance to the 
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contribution of Members of the United Nations to the maintenance 
of international peace and security and to the other purposes of the Or- 
ganization, and also to equitable geographical distribution. 

2. The non-permanent members of the Security Council shall be 
elected for a term of two years. In the first election of the non-permanent 
members, however, three shall be chosen for a term of one year. A 
retiring member shall not be eligible for immediate re-election. 

3. Each member of the Security Council shall have one representative. 

Functions and Powers 
Article 24 

1. In order to ensure prompt and effective action by the United 
Nations, its Members confer on the Security Council primary respon- 
sibility for the maintenance of international peace and security, and agree 
that in carrying out its duties under this responsibility the Security 
Council acts on their behalf. 

2. In discharging these duties the Security Council, shall act in accord- 
ance with the Purposes and Principles of the United Nations. The 
specific powers granted to the Security Council for the discharge of 
these duties are laid down in Chapters VI, VII, VIII, and XII. 

3. The Security Council shall submit annual and, when necessary, 
special reports to the General Assembly for its consideration. 

Article 25 

The Members of the United Nations agree to accept and carry out 
the decisions of the Security Council in accordance with the present 
Charter. 

Article 26 

In order to promote the establishment and maintenance of inter- 
national peace and security with the least diversion for armaments 
of the world’s human and economic resources, the Security Council 
shall be responsible for formulating, with the assistance of the Military 
Staff Committee referred to in Article 47, plans to be submitted to the 
Members of the United Nations for the establishment of a system for 
the regulation of armaments. 

Voting 
Article 27 

1. Each member of the Security Council shall have one vote. 

2. Decisions of the Security Council on procedural matters shall be 
made by an affirmative vote of seven members. 

3. Decisions of the Security Council on all other matters shall be 
made by an affirmative vote of seven members including the concurring 
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votes of the permanent members; provided that, in decisions under 
Chapter VI, and under paragraph 3 of Article 62, a party to a dispute 
shall abstain from voting. 

Procedure 

Article 28 

1. The Security Council shall be so organized as to be able to function 
continuously. Each member of the Security Council shall for this 
purpose be represented at all times at the seat of the Organization. 

2. The Security Council shall hold periodic meetings at which each 
of its members may, if it so desires, be represented by a member of the 
government or by some other specially designated representative. 

3. The Security Council may hold meetings at such places other than 
the seat of the Organization as in its judgment will best facilitate its 
work. 

Article 29 

The Security Council may establish such subsidiary organs as it 
deems necessary for the performance of its functions. 

Article 30 

The Security Council shall adopt its own rules of procedure, including 
the method of selecting its President. 

Article 31 

Any Member of the United Nations which is not a member of the 
Security Council may participate, without vote, in the discussion of any 
question brought before the Security Council whenever the latter con- 
siders that the interests of that Member are specially affected. 

A rticle 32 

Any Member of the United Nations which is not a member of the 
Security Council or any state which is not a Member of the United 
Nations, if it is a party to a dispute under consideration by the Security 
Council, shall be invited to participate, without vote, in the discussion 
relating to the dispute. The Security Council shall lay down such 
conditions as it deems just for the participation of a state which is 
not a Member of the United Nations. 

CHAPTER VI. PACIFIC SETTLEMENT OF DISPUTES 

Article S3 

1. The parties to any dispute, the continuance of which is likely to 
endanger the maintenance of international peace and security, shall, 
first of all, seek a solution by negotiation, enquiry, mediation, concilia- 
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tion, arbitration, judicial settlement, resort to regional agencies or 
arrangements, or other peaceful means of their own choice. 

2. The Security Council shall, when it deems necessary, call upon 
the parties to settle their dispute by such means. 

Article 34 

The Security Council may investigate any dispute, or any situation 
which might lead to international friction or give rise to a dispute, in 
order to determine whether the continuance of the dispute or situation 
is likely to endanger the maintenance of international peace and security. 

Article 35 

1. Any Member of the United Nations may bring any dispute, or 
any situation of the nature referred to in Article 34, to the attention of 
the Security Council or of the General Assembly. 

2. A state which is not a Member of the United Nations may bring 
to the attention of the Security Council or of the General Assembly 
any dispute to which it is a party if it accepts in advance, for the purposes 
of the dispute, the obligations of pacific settlement provided in the 
present Charter. 

3. The proceedings of the General Assembly in respect of matters 
brought to its attention under this Article will be subject to the pro- 
visions of Articles 11 and 12 


Article 36 

1. The Security Council may, at any stage of a dispute of the nature 
referred to in Article 33 or of a situation of like nature, recommend appro- 
priate procedures or methods of adjustment. 

2. The Security Council should take into consideration any procedures 
for the settlement of the dispute which have already been adopted by the 
parties. 

3. In making recommendations under this Article the Security 
Council should also take into consideration that legal disputes should 
as a general rule be referred by the parties to the International Court 
of Justice in accordance with the provisions of the Statute of the Court. 

Article 37 

1 . Should the parties to a dispute of the nature referred to in Article 33 
fail to settle it by the means indicated in that Article, they shall refer 
it to the Security Council. 

2. If the Security Council deems that the continuance of the dispute 
is in fact likely to endanger the maintenance of international peace 
and security, it shall decide whether to take action under Article 36 
or to recommend such terms of settlement as it may consider appropriate. 
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Article 88 

Without prejudice to the provisions of Articles 33 to 37, the Security 
Council may, if all the parties to any dispute so request, make recom- 
mendations to the parties with a view to a pacific settlement of the 
dispute. 


CHAPTER VII. ACTION WITH RESPECT TO THREATS TO 
THE PEACE, BREACHES OF THE PEACE, AND ACTS OF 
AGGRESSION 

Article 89 


The Security Council shall determine the existence of any threat to 

the peace, breach of the peace, or act of aggression and shall make 

recommendations, or decide what measures shall be taken in accordance 

with Articles 41 and 42, to maintain or restore international peace and 

security. , , _ 

Article 40 


In order to prevent an aggravation of the situation, the Security 
Council may, before making the recommendations or deciding upon the 
measures provided for in Article 39, call upon the parties concerned to 
comply with such provisional measures as it deems necessary or desirable. 
Such provisional measures shall be without prejudice to the rights, 
claims, or position of the parties concerned. The Security Council shall 
duly take account of failure to comply with such provisional measures. 


Article 41 

The Security Council may decide what measures not involving the 
use of armed force are to be employed to give effect to its decisions, and 
it may call upon the Members of the United Nations to apply such 
measures. These may include complete or partial interruption of eco- 
nomic relations and of rail, sea, air, postal, telegraphic, radio, and other 
means of communication, and the severance of diplomatic relations. 


Article 

Should the Security Council consider that measures provided for in 
Article 41 would be inadequate or have proved to be inadequate, it 
may take such action by air, sea, or land forces as may be necessary to 
maintain or restore international peace and security. Such action may 
include demonstrations, blockade, and other operations by air, sea, or 
land forces of Members of the United Nations. 


Article 48 

1. All Members of the United Nations, in order to contribute to the 
maintenance of international peace and security, undertake to make 
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available to the Security Council, on its call and in accordance with 
a special agreement or agreements, armed forces, assistance, and facil- 
ities, including rights of passage, necessary for the purpose of maintain- 
ing international peace and security. 

2. Such agreement or agreements shall govern the numbers and types 
of forces, their degree of readiness and general location, and the nature 
of the facilities and assistance to be provided. 

3. The agreement or agreements shall be negotiated as soon as possible 
on the initiative of the Security Council. They shall be concluded 
between the Security Council and Members or between the Security 
Council and groups of Members and shall be subject to ratification by 
the signatory states in accordance with their respective constitutional 
processes. 

Article 44 

When the Security Council has decided to use force it shall, before 
calling upon a Member not represented on it to provide armed forces 
in fulfillment of the obligations assumed under Article 43, invite that 
Member, if the Member so desires, to participate in the decisions of the 
Security Council concerning the employment of contingents of that 
Member's armed forces 

Article 45 

In order to enable the United Nations to take urgent military meas- 
ures, Members shall hold immediately available national air-force con- 
tingents for combined international enforcement action. The strength 
and degree of readiness of these contingents and plans for their com- 
bined action shall be determined, within the limits laid down in the 
special agreement or agreements referred to in Article 43, by the Security 
Council with the assistance of the Military Staff Committee. 

Article 46 

Plans for the application of armed force shall be made by the Security 
Council with the assistance of the Military Staff Committee. 

Article 47 

1. There shall be established a Military Staff Committee to advise 
and assist the Security Council on all questions relating to the Security 
Council's military requirements for the maintenance of international 
peace and security, the employment and command of forces placed at 
its disposal, the regulation of armaments, and possible disarmament. 

2. The Military Staff Committee shall consist of the Chiefs of Staff 
of the permanent members of the Security Council or their representa- 
tives. Any Member of the United Nations not permanently represented 
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on the Committee shall be invited by the Committee to be associated 
with it when the efficient discharge of the Committee's responsibilities 
requires the participation of that Member in its work. 

3. The Military Staff Committee shall be responsible under the 
Security Council for the strategic direction of any armed forces placed 
at the disposal of the Security Council. Questions relating to the com- 
mand of such forces shall be worked out subsequently. 

4. The Military Staff Committee, with the authorization of the 
Security Council and after consultation with appropriate regional 
agencies, may establish regional subcommittees. 

Article 48 

1. The action required to carry out the decisions of the Security 
Council for the maintenance of international peace and security shall 
be taken by all the Members of the United Nations or by some of them, 
as the Security Council may determine. 

2. Such decisions shall be carried out by the Members of the United 
Nations directly and through their action in the appropriate interna- 
tional agencies of which they are members 

Article 49 

The Members of the United Nations shall join in affording mutual 
assistance in carrying out the measures decided upon by the Security 
Council. 

Article 50 

If preventive or enforcement measures against any state are taken 
by the Security Council, any other state, whether a Member of the 
United Nations or not, which finds itself confronted with special eco- 
nomic problems arising from the carrying out of those measures shall 
have the right to consult the Security Council with regard to a solution 
of those problems. 

Article 51 

Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against 
a Member of the United Nations, until the Security Council has taken 
the measures necessary to maintain international peace and security. 
Measures taken by Members in the exercise of this right of self-defense 
shall be immediately reported to the Security Council and shall not 
in any way effect the authority and responsibility of the Security Council 
under the present Charter to take at any time such action as it deems 
necessary in order to maintain or restore international peace and 
security. 
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CHAPTER VIII. REGIONAL ARRANGEMENTS 
Article 52 

1. Nothing in the present Charter precludes the existence of regional 
arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate 
for regional action, provided that such arrangements or agencies and 
their activities are consistent with the Purposes and Principles of the 
United Nations. 

2. The Members of the United Nations entering into such arrange- 
ments or constituting such agencies shall make every effort to achieve 
pacific settlement of local disputes through such regional arrangements 
or by such regional agencies before referring them to the Security 
Council. 

3. The Security Council shall encourage the development of pacific 
settlement of local disputes through such regional arrangements or by 
such regional agencies either on the initiative of the states concerned 
or by reference from the Security Council. 

4. This Article in no way impairs the application of Articles 34 and 35. 


Article 53 

1. The Security Council shall, where appropriate, utilize such regional 
arrangements or agencies for enforcement action under its authority. 
But no enforcement action shall be taken under regional arrangements 
or by regional agencies without the authorization of the Security Council, 
with the exception of measures against any enemy state, as defined in 
Paragraph 2 of this Article, provided for pursuant to Article 107 or in 
regional arrangements directed against renewal of aggressive policy 
on the part of any such state, until such time as the Organization may, 
on request of the Governments concerned, be charged with the respon- 
sibility for preventing further aggression by such a state. 

2. The term enemy state as used in Paragraph 1 of this Article applies 
to any state which during the Second World War has been an enemy 
of any signatory of the present Charter. 


Article 54 

The Security Council shall at all times be kept fully informed of 
activities undertaken or in contemplation under regional arrangements 
or by regional agencies for the maintenance of international peace and 
security. 
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CHAPTER IX. INTERNATIONAL ECONOMIC AND 
SOCIAL COOPERATION 


Article 55 

With a view to the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations 
based on respect for the principle of equal rights and self-determination 
of peoples, the United Nations shall promote: 

а. higher standards of living, full employment, and conditions of 
economic and social progress and development; 

б. solutions of international economic, social, health, and related 
problems; and international cultural and educational cooperation; and 

c. universal respect for, and observance of, human rights and funda- 
mental freedoms for all without distinction as to race, sex, language, or 
religion. 

Article 56 


All Members pledge themselves to take joint and separate action in 
cooperation with the Organization for the achievement of the purposes 
set forth in Article 55. 

Article 57 

1. The various specialized agencies, established by intergovernmental 
agreement and having wide international responsibilities, as defined 
in their basic instruments, in economic, social, cultural, educational, 
health, and related fields, shall be brought into relationship with the 
United Nations in accordance with the provisions of Article 63. 

2. Such agencies thus brought into relationship with the United 
Nations are hereinafter referred to as specialized agencies. 


Article 58 

The Organization shall make recommendations for the coordination 
of the policies and activities of the specialized agencies. 


Article 59 

The Organization shall, where appropriate, initiate negotiations 
among the states concerned for the creation of any new specialized 
agencies required for the accomplishment of the purposes set forth in 
Article 55. 

Article 60 

Responsibility for the discharge of the functions of the Organization 
set forth in this Chapter shall be vested in the General Assembly and, 
under the authority of the General Assembly, in the Economic and 
Social Council, which shall have for this purpose the powers set forth in 
Chapter X. 
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CHAPTER X. THE ECONOMIC AND SOCIAL COUNCIL 

Composition 
Article 61 

1. The Economic and Social Council shall consist of eighteen Members 
of the United Nations elected by the General Assembly. 

2. Subject to the provisions of Paragraph 3, six members of the 
Economic and Social Council shall be elected each year for a term of 
three years. A retinng member shall be eligible for immediate re-election. 

3. At the first election, eighteen members of the Economic and 
Social Council shall be chosen. The term of office of six members so 
chosen shall expire at the end of one year, and of six other members 
at the end of two years, in accordance with arrangements made by the 
General Assembly 

4. Each member of the Economic and Social Council shall have one 
representative. 

Functions and Powers 
Article 62 

1. The Economic and Social Council may make or initiate studies 
and reports with respect to international economic, social, cultural, 
educational, health, and related matters and may make recommenda- 
tions with respect to any such matters to the General Assembly, to 
the Members of the United Nations, and to the specialized agencies 
concerned. 

2 It may make recommendations for the purpose of promoting 
respect for, and observance of, human rights and fundamental freedoms 
for all 

3 It may prepare draft conventions for submission to the General 
Assembly, with respect to matters falling within its competence. 

4 It may call, in accordance with the rules prescribed by the 
United Nations, international conferences on matters falling within its 
competence 

Article 68 

1 The Economic and Social Council may enter into agreements with 
any of the agendas referred to in Article 57, defining the terms on which 
the agency concerned shall be brought into relationship with the United 
Nations. Such agreements shall be subject to approval by the General 
Assembly. 

2. It may coordinate the activities of the specialized agencies through 
consultation with and recommendations to such agencies and through 
recommendations to the General Assembly and to the Members of the 
United Nations. 
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Article 64 

1. The Economic and Social Council may take appropriate steps to 
obtain regular reports from the specialized agencies. It may make 
arrangements with the Members of the United Nations and with the 
specialized agencies to obtain reports on the steps taken to give effect 
to its own recommendations and to recommendations on matters falling 
within its competence made by the General Assembly. 

2. It may communicate its observations on these reports to the 
General Assembly. 

Article 65 

The Economic and Social Council may furnish information to the 
Security Council and shall assist the Security Council upon its request. 

Article 66 

1. The Economic and Social Council shall perform such functions 
as fall within its competence in connection with the carrying out of the 
recommendations of the General Assembly. 

2. It may, with the approval of the General Assembly, perform 
services at the request of Members of the United Nations and at the 
request of specialized agencies. 

3. It shall perform such other functions as are specified elsewhere in 
the present Charter or as may be assigned to it by the General Assembly. 

Voting 

Article 67 

1. Each member of the Economic and Social Council shall have one 
vote. 

2. Decisions of the Economic and Social Council shall be made by 
a majority of the members present and voting. 

Procedure 

Article 68 

The Economic and Social Council shall set up commissions in economic 
and social fields and for the promotion of human rights, and such other 
commissions as may be required for the performance of its functions. 

Article 69 

The Economic and Social Council shall invite any Member of the 
United Nations to participate, without vote, in its deliberations on any 
matter of particular concern to that Member. 
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Article 70 

The Economic and Social Council may make arrangements for repre- 
sentatives of the specialized agencies to participate, without vote, in 
its deliberations and in those of the commissions established by it, 
and for its representatives to participate in the deliberations of the 
specialized agencies. 

Article 71 

The Economic and Social Council may make suitable arrangements 
for consultation with non-governmental organizations which are con- 
cerned with matters within its competence. Such arrangements may 
be made with international organizations and, where appropriate, with 
national organizations after consultation with the Member of the United 
Nations concerned. 

Article 72 

1. The Economic and Social Council shall adopt its own rules of 
procedure, including the method of selecting its President. 

2. The Economic and Social Council shall meet as required in accord- 
ance with its rules, which shall include provisions for the convening of 
meetings on the request of a majority of its members. 


CHAPTER XI. DECLARATION REGARDING NON-SELF- 
GOVERNING TERRITORIES 

Article 73 

Members of the United Nations which have or assume responsibilities 
for the administration of territories whose peoples have not yet attained 
a full measure of self-government recognize the principle that the inter- 
ests of the inhabitants of these territories are paramount, and accept as 
a sacred trust the obligation to promote to the utmost, within the system 
of international peace and security established by the present Charter, 
the well-being of the inhabitants of these territories, and, to this end: 

a. to ensure, with due respect for the culture of the peoples concerned, 
their political, economic, social, and educational advancement, their 
just treatment, and their protection against abuses; 

b to develop self-government, to take due account of the political 
aspirations of the peoples, and to assist them in the progressive develop- 
ment of their free political institutions, according to the particular cir- 
cumstances of each territory and its peoples and their varying stages of 
advancement; 

c. to further international peace and security; 
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d. to promote constructive measures of development, to encourage 
research, and to cooperate with one another and, when and where appro- 
priate, with specialized international bodies with a view to the practical 
achievement of the social, economic, and scientific purposes set forth 
in this Article; and 

e. to transmit regularly to the Secretary-General for information 
purposes, subject to such limitation as security and constitutional con- 
siderations may require, statistical and other information of a technical 
nature relating to economic, social, and educational conditions in the 
territories for which they are respectively responsible other than those 
territories to which Chapters XII and XIII apply. 

Article 74 

Members of the United Nations also agree that their policy in respect 
of the territories to which this Chapter applies, no less than in respect 
of their metropolitan areas, must be based on the general principle of 
good-neighborliness, due account being taken of the interests and well- 
being of the rest of the world, in social, economic, and commercial 
matters. 

CHAPTER XII. INTERNATIONAL TRUSTEESHIP SYSTEM 

Article 75 

The United Nations shall establish under its authority an international 
trusteeship system for the administration and supervision of such 'terri- 
tories as may be placed thereunder by subsequent individual agreements. 
These territories are hereinafter referred to as trust territories. 

Article 76 

The basic objectives of the trusteeship system, in accordance with the 
Purposes of the United Nations laid down in Article 1 of the present 
Charter, shall be: 

а. to further international peace and security; 

б. to promote the political, economic, social, and educational advance- 
ment of the inhabitants of the trust territories, and their progressive 
development towards self-government or independence as may be appro- 
priate to the particular circumstances of each territory and its peoples 
and the freely expressed wishes of the peoples concerned, and as may 
be provided by the terms of each trusteeship agreement; 

c. to encourage respect for human rights and for fundamental free- 
doms for all without distinction as to race, sex, language, or religion, 
and to encourage recognition of the interdependence of the peoples of 
the world; and 
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d. to ensure equal treatment in social, economic, and commercial 
matters for all Members of the United Nations and their nationals, and 
also equal treatment for the latter in the administration of justice, with- 
out prejudice to the attainment of the foregoing objectives and subject 
to the provisions of Article 80. 

Article 77 

1. The trusteeship system shall apply to such territories in the follow- 
ing categories as may be placed thereunder by means of trusteeship 
agreements: 

a. territories now held under mandate; 

b. territories which may be detached from enemy states as a result 
of the Second World War; and 

c. territories voluntarily placed under the system by states respon- 
sible for their administration. 

2. It will be a matter for subsequent agreement as to which territories 
in the foregoing categories will be brought under the trusteeship system 
and upon what terms. 

Article 78 

The trusteeship system shall not apply to territories which have 
become Members of the United Nations, relationship among which 
shall be based on respect for the principle of sovereign equality. 

Article 79 

The terms of trusteeship for each territory to be placed under the 
trusteeship system, including any alteration or amendment, shall be 
agreed upon by the states directly concerned, including the mandatory 
power in the case of territories held under mandate by a Member of 
the United Nations, and shall be approved as provided for in Articles 83 
and 85. 

Article 80 

1. Except as may be agreed upon in individual trusteeship agree- 
ments, made under Articles 77, 79, and 81, placing each territory under 
the trusteeship system, and until such agreements have been concluded, 
nothing in this Chapter shall be construed in or of itself to alter in any 
manner the rights whatsoever of any states or any peoples or the terms 
of existing international instruments to which Members of the United 
Nations may respectively be parties. 

2. Paragraph 1 of this Article shall not be interpreted as giving 
grounds for delay or postponement of the negotiation and conclusion 
of agreements for placing mandated and other territories under the 
trusteeship system as provided for in Article 77. 



368 


CHARTER OF THE UNITED NATIONS 


Article 81 

The trusteeship agreement shall in each case include the terms under 
which the trust territory will be administered and designate the author- 
ity which will exercise the administration of the trust territory. Such 
authority, hereinafter called the administering authority, may be one 
or more states or the Organization itself. 

Article 82 

There may be designated, in any trusteeship agreement, a strategic 
area or areas which may include part or all of the trust territory to which 
the agreement applies, without prejudice to any special agreement or 
agreements made under Article 43. 

Article 88 

1. All functions of the United Nations relating to strategic areas, 
including the approval of the terms of the trusteeship agreements and 
of their alteration or amendment, shall be exercised by the Security 
Council. 

2. The basic objectives set forth in Article 76 shall be applicable to 
the people of each strategic area. 

3. The Security Council shall, subject to the provisions of the trustee- 
ship agreements and without prejudice to security considerations, avail 
itself of the assistance of the Trusteeship Council to’ perform those 
functions of the United Nations under the trusteeship system relating 
to political, economic, social, and educational matters in the strategic 
areas. 

Article 84 

It shall be the duty of the administering authority to ensure that the 
trust territory shall play its part in the maintenance of international 
peace and security. To this end the administering authority may make 
use of volunteer forces, facilities, and assistance from the trust territory 
in carrying out the obligations towards the Security Council undertaken 
in this regard by the administering authority, as well as for local defense 
and the maintenance of law and order within the trust territory. 

Article 85 

1. The functions of the United Nations with regard to trusteeship 
agreements for all areas not designated as strategic, including the 
approval of the terms of the trusteeship agreements and of their altera- 
tion or amendment, shall be exercised by the General Assembly. 

2. The Trusteeship Council, operating under the authority of the 
General Assembly, shall assist the General Assembly in carrying out 
these functions. 
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CHAPTER XIII. THE TRUSTEESHIP COUNCIL 
Composition 
Article 86 

1. The Trusteeship Council shall consist of the following Members 
of the United Nations: 

а. those Members administering trust territories; 

б. such of those Members mentioned by name in Article 23 as are 
not administering trust territories; and 

c. as many other Members elected for three-year terms by the General 
Assembly as may be necessary to ensure that the total number of 
members of the Trusteeship Council is equally divided between those 
Members of the United Nations which administer trust territories and 
those which do not. 

2. Each member of the Trusteeship Council shall designate one 
specially qualified person to represent it therein. 

Functions and Powers 
Article 87 

The General Assembly and, under its authority, the Trusteeship 
Council, in carrying out their i unctions, may: 

а. consider reports submitted by the administering authority; 

б. accept petitions and examine them in consultation with the admin- 
istering authority; 

c. provide for periodic visits to the respective trust territories at 
times agreed upon with the administering authority; and 

d . take these and other actions in conformity with the terms of the 
trusteeship agreements. 


Article 88 

The Trusteeship Council shall formulate a questionnaire on the polit- 
ical, economic, social, and educational advancement of the inhabitants 
of each trust territory, and the administering authority for each trust 
territory within the competence of the General Assembly shall make an 
an annual report to the General Assembly upon the basis of such 
questionnaire. 

Voting 
Article 89 

1. Each member of the Trusteeship Council shall have one vote. 

2. Decisions of the Trusteeship Council shall be made by a majority 
of the members present and voting. 
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Procedure 
Article 90 

1. The Trusteeship Council shall adopt its own rules of procedure, 
including the method of selecting its President. 

2. The Trusteeship Council shall meet as required in accordance 
with its rules, which shall include provision for the convening of meet- 
ings on the request of a majority of its members. 

Article 91 

The Trusteeship Council shall, when appropriate, avail itself of the 
assistance of the Economic and Social Council and of the specialized 
agencies in regard to matters with which they are respectively concerned. 


CHAPTER XIV. THE INTERNATIONAL COURT OF 

JUSTICE 

Article 92 


The International Court of Justice shall be the principal judicial 
organ of the United Nations. It shall function in accordance with the 
annexed Statute, which is based upon the Statute of the Permanent 
Court of International Justice and forms an integral part of the present 
Charter. 


Article 98 


1. All Members of the United Nations are ipso facto parties to the 
Statute of the International Court of Justice. 

2. A state which is not a Member of the United Nations may become 
a party to the Statute of the International Court of Justice on conditions 
to be determined in each case by the General Assembly upon the recom- 
mendation of the Security Council. 


Article 94 

1. Each Member of the United Nations undertakes to comply with 
the decision of the International Court of Justice in any case to which 
it is a party. 

2. If any party to a case fails to perform the obligations incumbent 
upon it under a judgment rendered by the Court, the other party may 
have recourse to the Security Council, which may, if it deems necessary, 
make recommendations or decide upon measures to be taken to give 
effect to the judgment. 

Article 95 

Nothing in the present Charter shall prevent Members of the United 
Nations from entrusting the solution of their differences to other 



DOCUMENTS 361 

tribunals by virtue of agreements already in existence or which may 
be concluded in the future. 

Article 96 

1. The General Assembly or the Security Council may request the 
International Court of Justice to give an advisory opinion on any legal 
question. 

2. Other organs of the United Nations and specialized agencies, which 
may at any time be so authorized by the General Assembly, may also 
request advisory opinions of the Court on legal questions arising within 
the scope of their activities. 


CHAPTER XV. THE SECRETARIAT 

Article 97 

The Secretariat shall comprise a Secretary-General and such staff 
as the Organization may require. The Secretary-General shall be 
appointed by the General Assembly upon the recommendation of the 
Security Council. He shall be the chief administrative officer of the 
Organization. 

Article 98 

The Secretary-General shall act in that capacity in all meetings of the 
General Assembly, of the Security Council, of the Economic and Social 
Council, and of the Trusteeship Council, and shall perform such other 
functions as are entrusted to him by these organs. The Secretary- 
General shall make an annual report to the General Assembly on the 
work of the Organization. 

Article 99 

The Secretary-General may bring to the attention of the Security 
Council any matter which in his opinion may threaten the maintenance 
of international peace and security. 

Article 100 

1 . In the performance of their duties the Secretary-General and the 
staff shall not seek or receive instructions from any government or from 
any other authority external to the Organization. They shall refrain 
from any action which might reflect on their position as international 
officials responsible only to the Organization. 

2. Each Member of the United Nations undertakes to respect the 
exclusively international character of the responsibilities of the Secretary- 
General and the staff and not to seek to influence them in the discharge 
of their responsibilities. 
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Article 101 

1. The staff shall be appointed by the Secretary-General under regu- 
lations established by the General Assembly. 

2. Appropriate staffs shall be permanently assigned to the Economic 
and Social Council, the Trusteeship Council, and, as required, to other 
organs of the United Nations. These staffs shall form a part of the 
Secretariat. 

3. The paramount consideration in the employment of the staff and 
in the determination of the conditions of service shall be the necessity 
of securing the highest standards of efficiency, competence, and integrity. 
Due regard shall be paid to the importance of recruiting the staff on as 
wide a geographical basis as possible. 

CHAPTER XYI. MISCELLANEOUS PROVISIONS 
Article 102 

1. Every treaty and every international agreement entered into by 
any Member of the United Nations after the present Charter comes into 
force shall as soon as possible be registered with the Secretariat and 
published by it. 

2. No party to any such treaty or international agreement which 
has not been registered in accordance with the provisions of Paragraph 1 
of this Article may invoke that treaty or agreement before any organ 
of the United Nations. 

Article 108 

In the event of a conflict between the obligations of the Members 
of the United Nations under the present Charter and their obligations 
under any other international agreement, their obligations under the 
present Charter shall prevail. 


Article 104 

The Organization shall enjoy in the territory of each of its Members 
such legal capacity as may be necessary for the exercise of its functions 
and the fulfillment of its purposes. 

Article 105 

1. The Organization shall enjoy in the territory of each of its Members 
such privileges and immunities as are necessary for the fulfillment of 
its purposes. 

2. Representatives of the Members of the United Nations and officials 
of the Organization shall similarly enjoy such privileges and immunities 
as are necessary for the independent exercise of their functions in con- 
nection with the Organization. 



DOCUMENTS 363 

3. The General Assembly may make recommendations with a view 
to determining the details of the application of Paragraphs 1 and 2 of 
this Article or may propose conventions to the Members of the United 
Nations for this purpose. 

CHAPTER XVII. TRANSITIONAL SECURITY 
ARRANGEMENTS 

Article 106 

Pending the coming into force of such special agreements referred 
to in Article 43 as in the opinion of the Security Council enable it to 
begin the exercise of its responsibilities under Article 42, the parties 
to the Four-Nation Declaration, signed at Moscow, October 30, 1943, 
and France, shall, in accordance with the provisions of Paragraph 5 
of that Declaration, consult with one another and as occasion requires 
with other Members of the United Nations with a view to such joint 
action on behalf of the Organization as may be necessary for the purpose 
of maintaining international peace and security. 

Article 107 

Nothing in the present Charter shall invalidate or preclude action, 
in relation to any state winch during the Second World War has been 
an enemy of any signatory to the present Charter, taken or authorized 
as a result of that war by the Governments having responsibility for 
such action. 

CHAPTER XVIII. AMENDMENTS 

Article 108 

Amendments to the present Charter shall come into force for all 
Members of the United Nations when they have been adopted by a 
vote of two thirds of the members of the General Assembly and ratified 
in accordance with their respective constitutional processes by two 
thirds of the Members of the United Nations, including all the per- 
manent members of the Security Council. 

Article 109 

1. A General Conference of the Members of the United Nations for 
the purpose of reviewing the present Charter may be held at a date and 
place to be fixed by a two-thirds vote of the members of the General 
Assembly and by a vote of any seven members of the Security Council. 
Each Member of the United Nations shall have one vote in the con- 
ference. 

2. Any alteration of the present Charter recommended by a two- 
thirds vote of the conference shall take effect when ratified in accordance 
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with their respective constitutional processes by two thirds of the 
Members of the United Nations including all the permanent members 
of the Security Council. 

3. If such a conference has not been held before the tenth annual 
session of the General Assembly following the coming into force of the 
present Charter, the proposal to call such a conference shall be placed 
on the agenda of that session of the General Assembly, and the con- 
ference shall be held if so decided by a majority vote of the members 
of the General Assembly and by a vote of any seven members of the 
Security Council. 


CHAPTER XIX. RATIFICATION AND SIGNATURE 

Article 110 

1. The present Charter shall be ratified by the signatory states in 
accordance with their respective constitutional processes. 

2. The ratifications shall be deposited with the Government of the 
United States of America, which shall notify all the signatory states 
of each deposit as well as the Secretary-General of the Organization 
when he has been appointed. 

3. The present Charter shall come into force upon the deposit of 
ratifications by the Republic of China, France, the Union of Soviet 
Socialist Republics, the United Kingdom of Great Britain and Northern 
Ireland, and the United States of America, and by a majority of the 
other signatory states. A protocol of the ratifications deposited shall 
thereupon be drawn up by the Government of the United States of 
America which shall communicate copies thereof to all the signatory 
states. 

4. The states signatory to the present Charter which ratify it after 
it has come into force will become original Members of the United 
Nations on the date of the deposit of their respective ratifications. 

Article 111 

The present Charter, of which the Chinese, French, Russian, English, 
and Spanish texts are equally authentic, shall remain deposited in the 
archives of the Government of the United States of America. Duly 
certified copies thereof shall be transmitted by that Government to the 
Governments of the other signatory states. 

In faith whereof the representatives of the Governments of the 
United Nations have signed the present Charter. 

Done at the city of San Francisco the twenty-sixth day of June, 
one thousand nine hundred and forty-five. 
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( 12 ) Statute of the International Court of Justice 1 

Article 1 

T HE INTERNATIONAL COURT OF JUSTICE established by 
the Charter of the United Nations as the principal judicial organ 
of the United Nations shall be constituted and shall function in 
accordance with the provisions of the present Statute. 


CHAPTER L ORGANIZATION OF THE COURT 

Article 2 

The Court shall be composed of a body of independent judges, elected 
regardless of their nationality from among persons of high moral char- 
acter, who possess the qualifications required in their respective countries 
for appointment to the highest judicial offices, or are jurisconsults of 
recognized competence in international law. 

Article 8 

1. The Court shall consist of fifteen members, no two of whom may 
be nationals of the same state. 

2. A person who for the purposes of membership in the Court could 
be regarded as a national of more than one state shall be deemed to be 
a national of the one in which he ordinarily exercises civil and political 
rights. 

Article 4 

1. The members of the Court shall be elected by the General Assembly 
and by the Security Council from a list of persons nominated by the 
national groups in the Permanent Court of Arbitration, in accordance 
with the following provisions. 

2. In the case of Members of the United Nations not represented 
in the Permanent Court of Arbitration, candidates shall be nominated 
by national groups appointed for this purpose by their governments 
under the same conditions as those prescribed for members of the Per- 
manent Court of Arbitration by Article 44 of the Convention of The 
Hague of 1907 for the pacific settlement of international disputes. 

3. The conditions under which a state which is a party to the present 
Statute but is not a Member of the United Nations may participate 
in electing the members of the Court shall, in the absence of a special 
agreement, be laid down by the General Assembly upon recommendation 
of the Security Council. 

1 Department of State, Bulletin, XII, p. 1134. 
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Article 6 

1. At least three months before the date of the election, the Secretary- 
General of the United Nations shall address a written request to the 
members of the Permanent Court of Arbitration belonging to the states 
which are parties to the present Statute, and to the members of the 
national groups appointed under Article 4, Paragraph 2, inviting them 
to undertake, within a given time, by national groups, the nomination 
of persons in a position to accept the duties of a member of the Court. 

2. No group may nominate more than four persons, not more than 
two of whom shall be of their own nationality. In no case may the 
number of candidates nominated by a group be more than double the 
number of seats to be filled. 

Article 6 

Before making these nominations, each national group is recommended 
to consult its highest court of justice, its legal faculties and schools of 
law, and its national academies and national sections of international 
academies devoted to the study of law. 

Article 7 

1. The Secretary-General shall prepare a list in alphabetical order 
of all the persons thus nominated. Save as provided in Article 12, 
Paragraph 2, these shall be the only persons eligible - 

2. The Secretary-General shall submit this list to the General As- 
sembly and to the Security Council 

Article 8 

The General Assembly and the Security Council shall proceed inde- 
pendently of one another to elect the members of the Court. 

Article 9 

At every election, the electors shall bear in mind not only that the 
persons to be elected should individually possess the qualifications 
required, but also that in the body as a whole the representation of the 
main forms of civilization and of the principal legal systems of the world 
should be assured. 

Article 10 

1. Those candidates who obtain an absolute majority of votes in the 
General Assembly and in the Security Council shall be considered as 
elected. 

2. Any vote of the Security Council, whether for the election of 
judges or for the appointment of members of the conference envisaged 
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in Article 12, shall be taken without any distinction between permanent 
and non-permanent members of the Security Council. 

3. In the event of more than one national of the same state obtaining 
an absolute majority of the votes both of the General Assembly and 
of the Security Council, the eldest of these only shall be considered as 
elected. 

Article 11 

If, after the first meeting held for the purpose of the election, ope or 
more seats remain to be filled, a second and, if necessary, a third meeting 
shall take place. 

Article 12 

1 If, after the third meeting, one or more seats still remain unfilled, 
a joint conference consisting of six members, three appointed by the 
General Assembly and three by the Security Council, may be formed 
at any time at the request of either the General Assembly or the Security 
Council, for the purpose of choosing by the vote of an absolute majority 
one name for each seat still vacant, to submit to the General Assembly 
and the Security Council for their respective acceptance. 

2. If the joint conference is unanimously agreed upon any person 
who fulfills the required conditions, he may be included in its list, even 
though he was not included in the list of nominations referred to in 
Article 7. 

3. If the joint conference is satisfied that it will not be successful 
in procuring an election, those members of the Court who have already 
been elected shall, within a period to be fixed by the Secunty Council, 
proceed to fill the vacant seats by selection from among those candidates 
who have obtained votes cither in the General Assembly or in the Security 
Council. 

4. In the event of an equality of votes among the judges, the eldest 
judge shall have a casting vote. 

Article IS 

1. The members of the Court shall be elected for nine years and may 
be re-elected; provided, however, that of the judges elected at the first 
election, the terms of five judges shall expire at the end of three years 
and the terms of five more judges shall expire at the end of six years. 

2. The judges whose terms are to expire at the end of the above- 
mentioned initial periods of three and six years shall be chosen by lot 
to be drawn by the Secretary-General immediately after the first election 
has been completed. 

3. The members of the Court shall continue to discharge their duties 
until their places have been filled. Though replaced, they shall finish 
any cases which they may have begun. 
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4. In the case of the resignation of a member of the Court, the resigna- 
tion shall be addressed to the President of the Court for transmission 
to the Secretary-General. This last notification makes the place vacant. 

Article 14 

Vacancies shall be filled by the same method as that laid down for 
the first election, subject to the following provision: the Secretary- 
General shall, within one month of the occurrence of the vacancy, pro- 
ceed to issue the invitations provided for in Article 5, and the date of 
the election shall be fixed by the Security Council. 

Article 15 

A member of the Court elected to replace a member whose term of 
office has not expired shall hold office for the remainder of his prede- 
cessor’s term. 

Article 16 

1 No member of the Court may exercise any political or adminis- 
trative function, or engage in any other occupation of a professional 
nature. 

2. Any doubt on this point shall be settled by the decision of the 
Court. 

Article 17 

1. No member of the Court may act as agent, counsel, or advocate 
in any case. 

2. No member may participate in the decision of any case in which 
he has previously taken part as agent, counsel, or advocate for one of 
the parties, or as a member of a national or international court, or of 
a commission of enquiry, or in any other capacity. 

3. Any doubt on this point shall be settled by the decision of the 
Court. 

Article 18 

1. No member of the Court can be dismissed unless, in the unanimous 
opinion of the other members, he has ceased to fulfill the required 
conditions. 

2. Formal notification thereof shall be made to the Secretary-General 
by the Registrar. 

3. This notification makes the place vacant. 

Article 19 

The members of the Court, when engaged on the business of the 
Court, shall enjoy diplomatic privileges and immunities. 
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Article SO 

Every member of the Court shall, before taking up his duties, make 
a solemn declaration in open court that he will exercise his powers 
impartially and conscientiously. 

Article SI 

1. The Court shall elect its President and Vice-President for three 
years; they may be re-elected 

2. The Court shall appoint its Registrar and may provide for the 
appointment of such other officers as may be necessary. 

Article SS 

1 The seat of the Court shall be established at The Hague. This, 
however, shall not prevent the Court from sitting and exercising its 
functions elsewhere whenever the Court considers it desirable. 

2. The President and the Registrar shall reside at the seat of the 
Court. 

Article S3 

1. The Court shall remain permanently in session, except during the 
judicial vacations, the dates and duration of which shall be fixed by the 
Court. 

2. Members of the Court are entitled to periodic leave, the dates 
and duration of which shall be fixed by the Court, having in mind the 
distance between The Hague and the home of ejich judge. 

3. Members of the Court shall be bound, unless they are on leave or 
prevented from attending by illness or other serious reasons duly 
explained to the President, to hold themselves permanently at the 
disposal of the Court. 

Article S4 

1. If, for some special reason, a member of the Court considers that 
he should not take part in the decision of a particular case, he shall so 
inform the President. 

2. If the President considers that for some special reason one of the 
members of the Court should not sit in a particular case, he shall give him 
notice accordingly. 

3. If in any such case the member of the Court and the President 
disagree, the matter shall be settled by the decision of the Court. 

Article S5 

1. The full Court shall sit except when it is expressly provided other- 
wise in the present Statute 
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2. Subject to the condition that the number of judges available to 
constitute the Court is not thereby reduced below eleven, the Rules of 
the Court may provide for allowing one or more judges, according to 
circumstances and in rotation, to be dispensed from sitting. 

3. A quorum of nine judges shall suffice to constitute the Court. 

Article 26 

1. The Court may from time to time form one or more chambers, 
composed of three or more judges as the Court may determine, for deal- 
ing with particular categories of cases; for example, labor cases and 
cases relating to transit and communications. 

2. The Court may at any time form a chamber for dealing with a 
particular case. The number of judges to constitute such a chamber 
shall be determined by the Court with the approval of the parties. 

3. Cases shall be heard and determined by the chamber provided 
for in this Article if the parties so request. 

Article 27 

A judgment given by any of the chambers provided for in Articles 26 
and 29 shall be considered as rendered by the Court. 

Article 28 

The chambers provided for in Articles 26 and 29 may, with the con- 
sent of the parties, sit and exercise their functions elsewhere than at 
The Hague. 

Article 29 

With a view to the speedy despatch of business, the Court shall form 
annually a chamber composed of five judges which, at the request of 
the parties, may hear and determine cases by summary procedure. In 
addition, two judges shall be selected for the purpose of replacing judges 
who find it impossible to sit. 

Article SO 

1. The Court shall frame rules for carrying out its functions. In 
particular, it shall lay down rules of procedure. 

2. The Rules of the Court may provide for assessors to sit with the 
Court or with any of its chambers, without the right to vote. 

Article SI 

1. Judges of the nationality of each of the parties shall retain their 
right to sit in the case before the Court. 

2. If the Court includes upon the Bench a judge of the nationality 
of one of the parties, any other party may choose a person to sit as judge. 
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Such person shall be chosen preferably from among those persons who 
have been nominated as candidates as provided in Articles 4 and 5. 

3. If the Court includes upon the Bench no judge of the nationality 
of the parties, each of these parties may proceed to choose a judge as 
provided in Paragraph 2 of this Article. 

4. The provisions of this Article shall apply to the case of Articles 26 
and 29. In such cases, the President shall request one or, if necessary, 
two of the members of the Court forming the chamber to give place to 
the members of the Court of the nationality of the parties concerned, 
and, failing such, or if they are unable to be present, to the judges 
specially chosen by the parties. 

5. Should there be several parties in the same interest, they shall, 
for the purpose of the preceding provisions, be reckoned as one party 
only. Any doubt upon this point shall be settled by the decision of the 
Court. 

6. Judges chosen as laid down in Paragraphs 2, 3, and 4 of this Article 
shall fulfil the conditions required by Articles 2, 17 (Paragraph 2), 20, 
and 24 of the present Statute. They shall take part in the decision on 
terms of complete equality with their colleagues. 

Article 32 

1. Each member of the Court shall receive an annual salary. 

2. The President shall receive a special annual allowance. 

3. The Vice-President shall receive a special allowance for every day 
on which he acts as President. 

4. The judges chosen under Article 31, other than members of the 
Court, shall receive compensation for each day on which they exercise 
their functions. 

5. These salaries, allowances, and compensation shall be fixed by 
the General Assembly. They may not be decreased during the term of 
office. 

6. The salary of the Registrar shall be fixed by the General Assembly 
on the proposal of the Court. 

7. Regulations made by the General Assembly shall fix the conditions 
under which retirement pensions may be given to members of the Court 
and to the Registrar, and the conditions under which members of the 
Court and the Registrar shall have their traveling expenses refunded. 

8. The above salaries, allowances, and compensation shall be free 
of all taxation. 


Article S3 

The expenses of the Court shall be borne by the United Nations in 
such a manner as shall be decided by the General Assembly. 
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CHAPTER II. COMPETENCE OF THE COURT 
Article 84 

1. Only states may be parties in cases before the Court. 

2. The Court, subject to and in conformity with its Rules, may re- 
quest of public international organizations information relevant to cases 
before it, and shall receive such information presented by such organizar 
tions on their own initiative. 

3. Whenever the construction of the constituent instrument of a 
public international organization or of an international convention 
adopted thereunder is in question in a case before the Court, the Registrar 
shall so notify the public international organization concerned and shall 
communicate to it copies of all the written proceedings. 

Article 85 

1. The Court shall be open to the states parties to the present Statute. 

2. The conditions under which the Court shall be open to other states 
shall, subject to the special provisions contained in treaties in force, 
be laid down by the Security Council, but in no case shall such conditions 
place the parties in a position of inequality before the Court. 

3. When a state which is not a Member of the United Nations is a 
party to a case, the Court shall fix the amount which that party is to 
contribute towards the expenses of the Court. This provision shall 
not apply if such state is bearing a share of the expenses of the Court. 

Article 86 

1. The jurisdiction of the Court comprises all cases which the parties 
refer to it and all matters specially provided for in the Charter of the 
United Nations or in treaties and conventions in force. 

2. The states parties to the present Statute may at any time declare 
that they recognize as compulsory ipso facto and without special agree- 
ment, in relation to any other state accepting the same obligation, the 
jurisdiction of the Court in all legal disputes concerning: 

а. the interpretation of a treaty; 

б. any question of international law; 

c. the existence of any fact which, if established, would constitute 
a breach of an international obligation; 

d. the nature or extent of the reparation to be made for the breach 
of an international obligation. 

3. The declarations referred to above may be made unconditionally 
or on condition of reciprocity on the part of several or certain states, 
or for a certain time. 

4. Such declarations shall be deposited with the Secretary-General 
of the United Nations, who shall transmit copies thereof to the parties 
to the Statute and to the Registrar of the Court. 
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5. Declarations made under Article 36 of the Statute of the Perma- 
nent Court of International Justice and which are still in force shal l be 
deemed, as between the parties to the present Statute, to be acceptances 
of the compulsory jurisdiction of the International Court of Justice for 
the period which they still have to run and in accordance with their 
terms. 

In the event of a dispute as to whether the Court has jurisdiction, 
the matter shall be settled by the decision of the Court. 

Article 87 

Whenever a treaty or convention in force provides for reference of a 
matter to a tribunal to have been instituted by the League of Nations, 
or to the Permanent Court of International Justice, the matter shall, 
as between the parties to the present Statute, be referred to the Inter- 
national Court of Justice. 

Article 88 

1. The Court, whose function is to decide in accordance with inter- 
national law such disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular, establish- 
ing rules expressly recognized by the contesting states; 

6. international custom, as evidence of a general practice accepted as 
law; 

c. the general principles of law recognized by civilized nations; 

d. subject to the provisions of Article 59, judicial decisions and the 
teachings of the most highly qualified publicists of the various nations, 
as subsidiary means for the determination of rules of law. 

2. This provision shall not prejudice the power of the Court to decide 
a case ex aequo et bono , if the parties agree thereto. 

CHAPTER III. PROCEDURE 

Article 89 

1. The official languages of the Court shall be French and English. 
If the parties agree that the case shall be conducted in French, the judg- 
ment shall be delivered in French. If the parties agree that the case 
shall be conducted in English, the judgment shall be delivered in English. 

2. In the absence of an agreement as to which language shall be 
employed, each party may, in the pleadings, use the language which it 
prefers; the decision of the Court shall be given in French and English. 
In this case the Court shall at the same time determine which of the 
two texts shall be considered as authoritative. 

3. The Court shall, at the request of any party, authorize a language 
other than French or English to be used by that party. 
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Article Jfi 

1. Cases are brought before the Court, as the case may be, either 
by the notification of the special agreement or by a written application 
addressed to the Registrar. In either case the subject of the dispute 
and the parties shall be indicated. 

2. The Registrar shall forthwith communicate the application to all 

concerned. • 

3. He shall also notify the Members of the United Nations through 
the Secretary-General, and also any other states entitled to appear 
before the Court. 

Article 41 

1. The Court shall have the power to indicate, if it considers that 
circumstances so require, any provisional measures which ought to be 
taken to preserve the respective rights of either party. 

2. Pending the final decision, notice of the measures suggested shall 
forthwith be given to the parties and to the Security Council. 

Article 42 

1. The parties shall be represented by agents. 

2. They may have the assistance of counsel or advocates before the 
Court. 

3. The agents, counsel, and advocates of parties before the Court 
shall enjoy the privileges and immunities necessary to the independent 
exercise of their duties. 

Article Jfi 

1. The procedure shall consist of two parts: written and oral. 

2. The written proceedings shall consist of the communication to the 
Court and to the parties of memorials, counter-memorials and, if neces- 
sary, replies; also all papers and documents in support. 

3. These communications shall be made through the Registrar, in 
the order and within the time fixed by the Court. 

4. A certified copy of every document produced by one party shall 
be communicated to the other party. 

5. The oral proceedings shall consist of the hearing by the Court of 
witnesses, experts, agents, counsel, and advocates. 

Article 44 

1. For the service of all notices upon persons other than the agents, 
counsel, and advocates, the Court shall apply direct to the government 
of the state upon whose territory the notice has to be served. 

2. The same provision shall apply whenever steps are to be taken 
to procure evidence on the spot. 
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Article 45 

The hearing shall be under the control of the President or, if he is 
unable to preside, of the Vice-President; if neither is able to preside, 
the senior judge present shall preside. 

Article Jfi 

The hearing in Court shall be public, unless the Court shall decide 
otherwise, or unless the parties demand that the public be not admitted. 

Article 47 

1. Minutes shall be made at each hearing and signed by the Registrar 
and the President. 

2. These minutes alone shall be authentic. 

Article 48 

The Court shall make orders for the conduct of the case, shall decide 
the form and time in which each party must conclude its arguments, 
and make all arrangements connected with the taking of evidence. 

Article Jfi 

The Court may, even before the hearing begins, call upon the agents 
to produce any document or to supply any explanations. Formal note 
shall be taken of any refusal. 

Article 60 

The Court may, at any time, entrust any individual, body, bureau, 
commission, or other organization that it may select, with the task of 
carrying out an enquiry or giving an expert opinion. 

Article 61 

During the hearing any relevant questions are to be put to the wit- 
nesses and experts under the conditions laid down by the Court in 
the rules of procedure referred to in Article 30. 

Article 62 

After the Court has received the proofs and evidence within the time 
specified for the purpose, it may refuse to accept any further oral or 
written evidence that one party may desire to present unless the other 
side consents. 

Article 58 

1. Whenever one of the parties does not appear before the Court, 
or fails to defend its case, the other party may call upon the Court to 
decide in favor of its claim. 
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2. The Court must, before doing so, satisfy itself, not only that it 
has jurisdiction in accordance with Articles 36 and 37, but also that 
the claim is well founded in fact and law. 

Article 54 

1. When, subject to the control of the Court, the agents, counsel, 
and advocates have completed their presentation of the case, the Presi- 
dent shall declare the hearing closed. 

2. The Court shall withdraw to consider the judgment. 

3. The deliberations of the Court shall take place in private and 
remain secret. 

Article 55 

1. All questions shall be decided by a majority of the judges present. 

2. In the event of an equality of votes, the President or the judge 
who acts in his place shall have a casting vote. 

Article 56 

1. The judgment shall state the reasons on which it is based. 

2. It shall contain the names of the judges who have taken part in 
the decision. 

Article 57 

If the judgment does not represent in whole or in part the unanimous 
opinion of the judges, any judge shall be entitled to deliver a separate 
opinion. 

Article 68 

The judgment shall be signed by the President and by the Registrar. 
It shall be read in open court, due notice having been given to the agents. 

Article 59 

The decision of the Court has no binding force except between the 
parties and in respect of that particular case. 

Article 60 

The judgment is final and without appeal. In the event of dispute 
as to the meaning or scope of the judgment, the Court shall construe 
it upon the request of any party. 

Article 61 

1. An application for revision of a judgment may be made only when 
it is based upon the discovery of some fact of such a nature as to be a 
decisive factor, which fact was, when the judgment was given, unknown 
to the Court and also to the party claiming revision, always provided 
that such ignorance was not due to negligence. 
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2. The proceedings for revision shall be opened by a judgment of 
the Court expressly recording the existence of the new fact, recognizing 
that it has such a character as to lay the case open to revision, and 
declaring the application admissible on this ground. 

3. The Court may require previous compliance with the terms of the 
judgment before it admits proceedings in revision. 

4. The application for revision must be made at latest within six 
months of the discovery of the new fact. 

5. No application for revision may be made after the lapse of ten 
years from the date of the judgment. 

Article 62 

1. Should a state consider that it has an interest of a legal nature 
which may be affected by the decision in the case, it may submit a 
request to the Court to be permitted to intervene. 

2. It shall be for the Court to decide upon this request. 

Article 63 

1. Whenever the construction of a convention to which states other 
than those concerned in the case are parties is in question, the Registrar 
shall notify all such states forthwith. 

2. Every state so notified has the right to intervene in the proceedings; 
but if it uses this right, the construction given by the judgment will be 
equally binding upon it. 

Article 64 

Unless otherwise decided by the Court, each party shall bear its own 
costs. 


CHAPTER IV. ADVISORY OPINIONS 
Article 65 

1. The Court may give an advisory opinion on any legal question 
at the request of whatever body may be authorized by or in accordance 
with the Charter of the United Nations to make such a request. 

2. Questions upon which the advisory opinion of the Court is asked 
shall be laid before the Court by means of a written request containing 
an exact statement of the question upon which an opinion is required, 
and accompanied by all documents likely tQ throw light upon the 
question. 

Article 66 

1. The Registrar shall forthwith give notice of the request for an 
advisory opinion to all states entitled to appear before the Court. 

2. The Registrar shall also, by means of a special and direct commu- 
nication, notify any state entitled to appear before the Court or inter- 
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national organization considered by the Court, or, should it not.be 
sitting, by the President, as likely to be able to furnish information 
on the question, that the Court will be prepared to receive, within a 
time limit to be fixed by the President, written statements, or to hear, 
at a public sitting to be held for the purpose, oral statements relating 
to the question. 

3. Should any such state entitled to appear before the Court have 
failed to receive the special communication referred to in Paragraph 2 
of this Article, such state may express a desire to submit a written 
statement or to be heard; and the Court will decide. 

4. States and organizations having presented written or oral state- 
ments or both shall be permitted to comment on the statements made 
by other states or organizations in the form, to the extent, and within 
the time limits which the Court, or, should it not be sitting, the Presi- 
dent, shall decide in each particular case. Accordingly, the Registrar 
shall in due time communicate any such written statements to states 
and organizations having submitted similar statements. 

Article 67 

The Court shall deliver its advisory opinions in open Court, notice 
having been given to the Secretary-General and to the representatives 
of Members of the United Nations, of other states and of international 
organizations immediately concerned. 

Article 68 

In the exercise of its advisory functions the Court shall further be 
guided by the provisions of the present Statute which apply in conten- 
tious cases to the extent to which it recognizes them to be applicable. 

CHAPTER V. AMENDMENT 

Article 69 

Amendments to the present Statute shall be effected by the same 
procedure as is provided by the Charter of the United Nations for 
amendments to that Charter, subject however to any provisions which 
the General Assembly upon recommendation of the Security Council 
may adopt concerning the participation of states which are parties to 
the present Statute but are not Members of the United Nations. 

Article 70 

The Court shall have power to propose such amendments to the 
present Statute as it may deem necessary, through written communica- 
tions to the Secretary-General, for consideration in conformity with 
the provisions of Article 69. 
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(13) Interim Arrangements Concluded by the Governments Repre - 
sented at the United Nations Conference on International Organ - 
ization , San Francisco , June 26> 1945 1 

T HE governments represented at the United Nations Conference 
on International Organization in the city of San Francisco, 
Having determined that an international organization to be 
known as the United Nations shall be established, 

Having this day signed the Charter of the United Nations, and 
Having decided that, pending the coming into force of the Charter 
and the establishment of the United Nations as provided in the Charter, 
a Preparatory Commission of the United Nations should be established 
for the performance of certain functions and duties, 

Agree as follows: 

1. There is hereby established a Preparatory Commission of the 
United Nations for the purpose of making provisional arrangements for 
the first sessions of the General Assembly, the Secunty Council, the 
Economic and Social Council, and the Trusteeship Council, for the 
establishment of the Secretariat, and for the convening of the Inter- 
national Court of Justice. 

2. The Commission shall consist of one representative from each 
government signatory to the Charter. The Commission shall establish 
its own rules of procedure. The functions and powers of the Commission, 
when the Commission is not in session, shall be exercised by an Executive 
Committee composed of the representatives of those governments now 
represented on the Executive Committee of the Conference. The Execu- 
tive Committee shall appoint such committees as may be necessary to 
facilitate its work, and shall make use of persons of special knowledge 
and experience. 

3. The Commission shall be assisted by an Executive Secretary, who 
shall exercise such powers and perform such duties as the Commission 
may determine, and by such staff as may be required. This staff shall 
be composed so far as possible of officials appointed for this purpose by 
the participating governments on the invitation of the Executive 
Secretary. 

4. The Commission shall: 

a. convoke the General Assembly in its first session; 

b. prepare the provisional agenda for the first sessions of the principal 
organs of the Organization, and prepare documents and recommenda- 
tions relating to all matters on these agenda; 

c. formulate recommendations concerning the possible transfer of 
certain functions, activities, and assets of the League of Nations which 


l Ibtd, p. 1142. 
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it may be considered desirable for the new Organization to take over 
on terms to be arranged ; 

d. examine the problems involved in the establishment of the relation- 
ship between specialized intergovernmental organizations, and agencies 
and the Organization; 

e. issue invitations for the nomination of candidates for the Inter- 
national Court of Justice in accordance with the provisions of the Statute 
of the Court; 

/. prepare recommendations concerning arrangements for the Secre- 
tariat of the Organization; and 

g. make studies and prepare recommendations concerning the loca- 
tion of the permanent headquarters of the Organization. 

5. The expenses incurred by the Commission and the expenses inci- 
dental to the convening of the first meeting of the General Assembly shall 
be met by the Government of the United Kingdom of Great Britain 
and Northern Ireland or, if the Commission so requests, shared by other 
Governments. All such advances from governments shall be deductible 
from their first contributions to the Organization 

6. The seat of the Commission shall be located in London. The Com- 
mission shall hold its first meeting in San Francisco immediately after 
the conclusion of the United Nations Conference on International Organ- 
ization. The Executive Committee shall call the Commission into 
session again as soon as possible after the Charter of the Organization 
comes into effect and whenever subsequently it considers such a session 
desirable. 

7. The Commission shall cease to exist upon the election of the Secre- 
tary-General of the Organization, at which time its property and records 
shall be transferred to the Organization. 

8. The Government of the United States of America shall be the 
temporary depositary and shall have custody of the original document 
embodying these interim arrangements in the five languages in which 
it is signed. Duly certified copies thereof shall be transmitted to the 
governments of the signatory states. The Government of the United 
States of America shall transfer the original to the Executive Secretary 
on his appointment. 

9. This document shall be effective as from this date, and shall remain 
open for signature by the states entitled to be the original Members 
of the United Nations until the Commission is dissolved in accordance 
with Paragraph 7. 

In faith whereof, the undersigned representatives having been duly 
authorized for that purpose, sign this document in the English, French, 
Chinese, Russian, and Spanish languages, all texts being of equal 
authenticity. 

Done in the City of San Francisco, this twenty-sixth day of June, 1945. 
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(14) Tripartite Conference at Berlin , July 17- August 2 , 1945 1 

(Excerpts) 

I 

Report on the Tripartite Conference of Berlin 

O N JULY 17, 1945, the President of the United States of America, 
Harry S. Truman, the Chairman of the Council of People’s 
Commissars of the Union of Soviet Socialist Republics, General- 
issimo J. V. Stalin, and the Prime Minister of Great Britain, Winston 
S. Churchill, together with Mr. Clement R. Attlee, met in the Tripartite 
Conference of Berlin. They were accompanied by the Foreign Secretaries 
of the three governments, Mr. James F. Byrnes, Mr. V. M. Molotov, 
and Mr. Anthony Eden, the Chiefs of Staff, and other advisers. 

There were nine meetings between July seventeenth and July twenty- 
fifth. The conference was then interrupted for two days while the 
results of the British general election were being declared. 

On July twenty-eighth Mr. Attlee returned to the conference as Prime 
Minister, accompanied by the new Secretary of State for Foreign Affairs, 
Mr. Ernest Bevin. Four days of further discussion then took place. 
During the course of the conference there were regular meetings of the 
heads of the three governments accompanied by the Foreign Secretaries, 
and also of the Foreign Secretaries alone. Committees appointed by the 
Foreign Secretaries for preliminary consideration of questions before the 
conference also met daily. 

The meetings of the conference were held at the Cecilienhof near 
Potsdam. The conference ended on August 2, 1945. 

Important decisions and agreements were reached. Views were 
exchanged on a number of other questions and consideration of these 
matters will be continued by the Council of Foreign Ministers estab- 
lished by the conference. 

President Truman, Generalissimo Stalin and Prime Minister Attlee 
leave this conference, which has strengthened the ties between the three 
governments and extended the scope of their collaboration and under- 
standing, with renewed confidence that their governments and peoples, 
together with the other United Nations, will ensure the creation of a just 
and enduring peace. 

II 

Establishment of a Council of Foreign Ministers 

The conference reached an agreement for the establishment of a 
Council of Foreign Ministers representing the five principal powers to 
continue the necessary preparatory work for the peace settlements and 
to take up other matters which from time to time may be referred to 
1 Released to the press, August 2, 1945, ibid., XIII, p. 153, 
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the Council by agreement of the governments participating in the 
Council. 

The text of the agreement for the establishment of the Council of 
Foreign Ministers is as follows: 

1. There shall be established a Council composed of the foreign min- 
isters of the United Kingdom, the Union of Soviet Socialist Republics, 
China, France and the United States. 

2. (j) The Council shall normally meet in London, which shall be 
the permanent seat of the joint secretariat which the Council will form. 
Each of the foreign ministers will be accompanied by a high-ranking 
deputy, duly authorized to carry on the work of the Council in the 
absence of his foreign minister, and by a small staff of technical advisers. 

(it) The first meeting of the Council shall be held in London not 
later than September 1, 1945. Meetings may be held by common agree- 
ment in other capitals as may be agreed from time to time. 

3. (i) As its immediate important task, the Council shall be authorized 
to draw up, with a view to their submission to the United Nations, 
treaties of peace with Italy, Rumania, Bulgaria, Hungary and Finland, 
and to propose settlements of territorial questions outstanding on the 
termination of the war in Europe. The Council shall be utilized for the 
preparation of a peace settlement for Germany to be accepted by the 
government of Germany when a government adequate for the purpose 
is established. 

(it) For the discharge of each of these tasks the Council will be com- 
posed of the members representing those states which wore signatory 
to the terms of surrender imposed upon the enemy state concerned. For 
the purpose of the peace settlement for Italy, France shall be regarded as 
a signatory to the terms of surrender for Italy. Other members will be 
invited to participate when matters directly concerning them are under 
discussion. 

(tit) Other matters may from time to time be referred to the Council 
by agreement between the member governments 

4. (i) Whenever the Council is considering a question of direct interest 
to a state not represented thereon, such state should be invited to send 
representatives to participate in the discussion and study of that question. 

(it) The Council may adapt its procedure to the particular problem 
under consideration. In some cases it may hold its own preliminary 
discussions prior to the participation of other interested states. In 
other cases, the Council may convoke a formal conference of the state 
chiefly interested in seeking a solution of the particular problem. 

In accordance with the decision of the conference the three govern- 
ments have each addressed an identical invitation to the governments 
of China and France to adopt this text and to join in establishing the 
Council. 

The establishment of the Council of Foreign Ministers for the specific 
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purposes named in the text will be without prejudice to the agreement 
of the Crimea Conference that there should be periodic consultation 
among the Foreign Secretaries of the United States, the Union of Soviet 
Socialist Republics and the United Kingdom. 

The conference also considered the position of the European Advisory 
Commission in the light of the agreement to establish the Council of 
Foreign Ministers. It was noted with satisfaction that the Commission 
had ably discharged its principal tasks by the recommendations that it 
had furnished for the terms of Germany's unconditional surrender, for 
the zones of occupation in Germany and Austria, and for the inter- 
Allied control machinery in those countries. It was felt that further 
work of a detailed cliaracter for the coordination of allied policy for the 
control of Germany and Austria would in future fall within the compe- 
tence of the Allied Control Council at Berlin and the Allied Commission 
at Vienna. Accordingly, it was agreed to recommend that the European 
Advisory Commission be dissolved. 

X 

Conclusion of Peace Treaties and Admission to the 
United Nations Organization 

The conference agreed upon the following statement of common 
policy for establishing, as soon as possible, the conditions of lasting 
peace after victory in Europe: 

The three governments consider it desirable that the present anoma- 
lous position of Italy, Bulgaria, Finland, Hungary and Rumania should 
be terminated by the conclusion of peace treaties. They trust that the 
other interested Allied governments will share these views. 

For their part the three governments have included the preparation 
of a peace treaty for Italy as the first among the immediate important 
tasks to be undertaken by the new Council of Foreign Ministers. Italy 
was the first of the Axis powers to break with Germany, to whose defeat 
she has made a material contribution, and has now joined with the 
Allies in the struggle against Japan. Italy has freed herself from the 
Fascist regime and is making good progress towards the reestablishment 
of a democratic government and institutions. The conclusion of such 
a peace treaty with a recognized and democratic Italian government 
will make it possible for the three governments to fulfill their desire 
to support an application from Italy for membership of the United 
Nations. 

The three governments have also charged the Council of Foreign 
Ministers with the task of preparing peace treaties for Bulgaria, Finland, 
Hungary and Rumania. The conclusion of peace treaties with recog- 
nized democratic governments in these states will also enable the three 
governments to support applications from them for membership of the 
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United Nations. The three governments agree to examine each sep- 
arately in the near future, in the light of the conditions then prevailing, 
the establishment of diplomatic relations with Finland, Rumania, Bul- 
garia and Hungary to the extent possible prior to the conclusion of 
peace treaties with those countries. 

The three governments have no doubt that in view of the changed 
conditions resulting from the termination of the war in Europe, repre- 
sentatives of the Allied press will enjoy full freedom to report to the 
world upon developments in Rumania, Bulgaria, Hungary and Finland. 

As regards the admission of other states into the United Nations 
Organization, Article 4 of the Charter of the United Nations declares 
that: 

“1. Membership in the United Nations is open to all other peace- 
loving states who accept the obligations contained in the present Charter 
and, in the judgment of the Organization, are able and willing to carry 
out these obligations; 

“2. The admission of any such state to membership in the United 
Nations will be effected by a decision of the General Assembly upon the 
recommendation of the Security Council.” 

The three governments, so far as they are concerned, will support 
applications for membership from those states which have remained 
neutral during the war and which fulfill the qualifications set out above. 

The three governments feel bound however to make it clear that they 
for their part would not favor any application for membership put for- 
ward by the present Spanish Government, which, having been founded 
with the support of the Axis powers, does not, in view of its origins, its 
nature, its record and its close association with the aggressor states, 
possess the qualifications necessary to justify such membership. 

XI 

Territorial Trusteeships 

The conference examined a proposal by the Soviet Government con- 
cerning trusteeship territories as defined in the decision of the Crimea 
Conference and in the Charter of the United Nations Organization. 

After an exchange of views on this question it was decided that the 
disposition of any former Italian territories was one to be decided in 
connection with the preparation of a peace treaty for Italy and that 
the question of Italian territory would be considered by the September 
Council of Ministers of Foreign Affairs. 


Approved: J. V. Stalin 

Harry S. Truman 
C. R. Attlee 
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( 15 ) Protocol of Deposit of Ratifications of the Charter of the United 
Nations , Washington, D. C,, October 24, 1945 1 

W HEREAS, paragraph 3 of Article 110 of the Charter of the 
United Nations, signed at San Francisco on June 26, 1945, 
provides as follows: 

“3. The present Charter shall come into force upon the deposit of 
ratifications by the Republic of China, France, the Union of Soviet 
Socialist Republics, the United Kingdom of Great Britain and Northern 
Ireland, and the United States of America, and by a majority of the 
other signatory states. A protocol of the ratifications deposited shall 
thereupon be drawn up by the Government of the United States of 
America which shall communicate copies thereof to all the signatory 
states.”; 

Whereas, the Charter of the United Nations has been signed by the 
Plenipotentiaries of fifty-one states; 

Whereas, instruments of ratification of the Charter of the United 
Nations have been deposited by 
the Republic of China on September 28, 1945, 

France on August 31, 1945, 

the Union of Soviet Socialist Republics on October 24, 1945, 
the United Kingdom of Great Britain and Northern Ireland on 
October 20, 1945, and 

the United States of America on August 8, 1945; 
and by 

Argentina on September 24, 1945, 

Brazil on September 21, 1945, 

the Byelorussian Soviet Socialist Republic on October 24, 1945, 

Chile on October 11, 1945, 

Cuba on October 15, 1945, 

Czechoslovakia on October 19, 1945, 

Denmark on October 9, 1945, 

the Dominican Republic on September 4, 1945, 

Egypt on October 22, 1945, 

El Salvador on September 26, 1945, 

Haiti on September 27, 1945, 

Iran on October 16, 1945, 

Lebanon on October 15, 1945, 

Luxembourg on October 17, 1945, 

New Zealand on September 19, 1945, 

Nicaragua on September 6, 1945, 

Paraguay on October 12, 1945, 

the Philippine Commonwealth on October 11, 1945, 

1 Ibid,, p. 679; for dates of rati6cations of other Members, see p. 299 
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Poland on October 24, 1945, 

Saudi Arabia on October 18, 1945, 

Syria on October 19, 1945, 

Turkey on September 28, 1945, 

the Ukrainian Soviet Socialist Republic on October 24, 1945, 
Yugoslavia on October 19, 1945; 

And whereas, the requirements of paragraph 3 of Article 110 with 
respect to the coming into force of the Charter have been fulfilled by 
the deposit of the aforementioned instruments of ratification; 

Now, therefore, I, James F. Byrnes, Secretary of State of the 
United States of America, sign this Protocol in the English language, 
the original of which shall be deposited in the archives of the Govern- 
ment of the United States of America and copies thereof communicated 
to all the states signatory of the Charter of the United Nations. 

Done at Washington this twenty-fourth day of October, one thousand 
nine hundred forty-five. 

James F Byrnes 
Secretary of State 
of the United States of America 
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